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P-ROGCEEDI-NGS
10: 02 a. m

CHAI RPERSON SURO- BREDI E:  On the record.
This hearing is called to order. This is the second
day of hearings on the FTAA. Yesterday's testinony is
there as well as the opening statenent. In the
openi ng statenent, youw Il find the date for rebuttal
briefs. Please if at all possible send any
information to USTR el ectronically. W're unable to
accept packages from nessengers and also our nail
delivery is sporadic. Thank you. Qur first w tnesses
wi || be Jack Roney and Donald Phillips. Wl conme back,
Don. The panel w ll introduce thenselves. W'l |
start over here.

MR. KARAWA: My nane is Qrar Karawa from
t he Departnent of the Agriculture.

MR. LEAHY: Dan Leahy, International Trade
Comm ssi on.

M5. CHATTIN. Barbara Chattin, USTR

CHAI RPERSON  SURO- BREDI E: Carmen Sur o-
Bredi e, USTR

MS. BENDER: Jul i et Bender, Departnent of
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Commer ce.

MS. VALDES: Ana Val des, Labor Departnent.

MR. WORTH: John  Worth, Treasury
Depart nent .

CHAI RPERSON SURO- BREDI E:  Thank you. The
floor is yours, sir.

MR. RONEY: Thank you, Madam Chai r person.
" mJack Roney. |1'mproud to testify on behalf of the
American Sugar Alliance, the national coalition of
growers, processors and refiners of sugar beets, sugar
cane and corn for sweetener. |'m acconpani ed by ASA
Trade Advisor, Don Phillips.

The wor | d mar ket for sugar IS
characterized by a vast and conpl ex array of policies
that facilitate and encourage dunping on to the world
mar ket. Worl d dunp mar ket prices have averaged barely
half the world average cost of producing sugar for
nmore than two decades. The only way to address the
conpl ex array of governnent policies that distort the
wor | d sugar mar ket IS multi-laterally and
conpr ehensi vely through the World Trade Organi zati on,

all countries all policies.
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Anmeri can sugar farners have | ong endor sed
that goal of global free trade. Qur producers are
efficient by world standards and welconme the
opportunity to conpete on a level playing field. W
have endorsed the goals of the U S. Governnent's
negotiating strategy for the DOHA Round of the WO
negoti ati ons. W cannot however endorse the strategy
of addressing sugar distortions in the narrow and
limted paraneters of a regional trade agreenent such
as the FTAA. The nost danmagi ng governnment policies
are beyond the reach of FTAA negotiations either
because |i ke Brazilian sugar cane et hanol subsi di es or
Mexi can gover nment ownership of sugar mlls they wll
not be covered by the FTAA negotiations or like the
export subsidy regine of the European Union they are
out si de the FTAA area.

d obal sugar policy distortions nust be
addressed gl obally. Di sciples on sugar nust be
reserved for WO negotiations. Until the pervasive
dunping is addressed in the conprehensive way and
these distorted policies are elimnated, significant

U.S. concessions on sugar market access and the FTAA
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woul d have ruinous effects on the U. S. sugar industry
and i ndeed on nost FTAA countries.

In the U. S., exposure to subsidized world
dunp market sugar would result in the flooding of an
al ready oversupplied donmestic nmarket by inports, a
disastrous fallen incone for sugar producers and
massive forfeitures to the governnment with attendant
huge cost to U. S. taxpayers. |In other FTAA countries,
nost of which benefit fromguaranteed virtually duty-
free access to the U S. nmarket at the preferentia
U S. price, the revenue reduction fromthose exports
woul d be an enornous econom ¢ hardship. The smaller
FTAA countries that rely heavily on the U S. market
woul d be particularly vul nerable.

A further danger of regional trade
concessions is the loss of US. leverage in WO
negotiations making it unlikely that the problens
pl aguing the world sugar nmarket could be dealt with
effectively in those negotiations. Seventeen of the
world's top 21 sugar exporters are not part of the
FTAA. The threat of additional FTAA concessions on

sugar make it inpossible for the U S. sugar industry
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to maintain support for the anbitious program of
reform the U S. Governnent is pursuing in the WO
agricultural negotiations.

G ven that our donmestic market is mature,
consunption 1is stagnant, donestic marketing are
restricted under the new Farm bill and the |evel of
inports from Mexico is wunresolved, it would be
unconsci onable for U S. FTAA negotiators to propose
greater access to our market. Such a proposal woul d
cause the U S. sugar industry to bring its strongest
| evel of opposition against the FTAA

| would |like to focus briefly on two major
FTAA sugar producing countries, Brazil and Mexico.
Under regional free trade circunstances, all FTAA
countries would be in danger of being swanped wth
subsi di zed sugar fromBrazil. Brazil has quintupled
its sugar cane production since the inception in 1975
of its PROALCOCL program subsidizing production of
fuel ethanol from cane to reduce Brazil's dependence
on oil.

Most Brazilian cane is converted to

ethanol through a system of mll distilleries
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constructed with governnment hel p. Tax breaks nmake the
et hanol conpetitive w th gasoline. In the 1990s as
Brazil reduced its ethanol subsidies and nore cane
shifted to sugar, Brazil's sugar production doubl ed
and its exports tripled aided by nmassive currency
deval uat i ons, debt forgi veness, i nfrastructural
subsidies, directing sone subsidies to sonme growers,
| ow envi ronnmental standards and governnment tol erance
of w despread use of child | abor.

Ai ded by this nyriad of subsidies, Brazil
is nowthe world' s | eadi ng sugar exporter and accounts
for nearly half of FTAA sugar production and three-
fourths of FTAA sugar exports. Wth the possible
exception of the direct inconme supports, the FTAAw ||
address none of these subsidies. The NAFTA provides
an exanpl e of the danger of entering into a regional
trade agreenent absent disciplines on subsidies.
Mexico is demanding unlimted access to the U S
mar ket for sugar surpluses that amass from years of
gover nnment subsi di es, debt forgiveness in particul ar
and now from direct governnent ownership of half of

the Mexican industry. In neither case should
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efficient, wunsubsidized Anerican sugar farnmers be
di spl aced by subsi di zed foreign producers.

There is anple precedent for reserving
sugar for WO disciplines. WO rules require only
that free trade agreenents cover substantially all
trade between participants. This has been wdely
interpreted to allow effective omssion of certain
products. Sugar had been substantially excluded from
virtually all of the nore 130 regional and bi-Iateral
agreenents in existence today.

The U. S. sugar i ndustry proposes a sounder
course of action. FTAA countries should join together
in the WIO negotiati ons and aggressively attack and
elimnate on a global basis the governnment policies
that are so grossly distorting world trading sugar.
Success in achieving this objective would benefit al
FTAA sugar producers and create a viable basis for
further inprovenents in narket access wthin the
framework of WO negoti ati ons. G ven the conplex
barriers affecting the world sugar nmarket, sugar
sector specific negotiations within the franework of

WO agricultural negotiations are the only feasible
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way of achieving free trade.

In conclusion, | reiterate. Anmeri can
sugar farners support nulti-lateral negotiation of
genui ne global free trade in sugar. But if the U S
Gover nment proposes to increase access to our sugar
mar ket in the FTAA negoti ations, we'll have no choice
but to bring the strongest | evel of opposition to the
FTAA. Thank you for your attention.

(Di scussion of f m crophone.)

CHAI RPERSON SURO BREDI E:  Thank you, M.
Roney. The panel has been joined by Barbara Bow e-
Wi t man of the State Departnent who will |ead off with
the first question.

V5. BOW E- WH TMAN:  Thank you. Reflecting
a little bit about what you have said about world
production and world prices, your testinony seens to
indicate that all of the countries exporting sugar at
the world price mght be dunmping. That creates sone
questions in ny mnd at |east. | wonder if the
average world cost of production is 16 cents, that's
an average. Isn't it true that there could be sone

countries producing sugar at a lower price than the
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average and perhaps even closer to world price?

MR RONEY: Yes, that's certainly an
aver age. Many countries produce at a higher price
than the average. Many at a | ower price. However to
nmy know edge, none are achi evi ng cost of production as
| ow as six cents per pound. The | owest cost producers
in the world are perhaps achieving Iimted anmounts of
production as | owas ten cents per pound but even they
are not achieving cost of production as low as the
wor | d dunp nmar ket price.

MS. BOW E-VWH TMAN: There's no such thing
as a world price. There's only a world dunp price.

MR. RONEY: Yes, that is certainly aworld
dunp price. | couldn't agree with you nore.

CHAI RPERSON  SURO- BREDI E: Qur next
gquestion will be fromthe Departnent of Agriculture.

MR. KARAWA: | have two questions. The
first one is could you pl ease el aborate from how you
view the effects of Brazil as a problemin its sugar
production and pricing.

MR. RONEY: Brazil -- Could you please

repeat the question in terns of its own pricing or
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wor |l d mar ket pricing?

MR. KARAVWA: Its own pricing.

MR. RONEY: In Brazil whichis the world's
second | argest cane producer, second only to India,
sugar is an afterthought of cane production. It's
essentially a by-product. The Brazilian sugar cane
industry was built on ethanol program ethanol
subsidies to reduce Brazil's dependence on foreign
oil. At times as nmuch as two-thirds of Brazilian cane
has gone into ethanol.

What has happened in the 1990s is that as
oil prices have cone down as Brazil has discovered
sone off-shore oil resources of their own, they have
begun to reduce subsidies for ethanol both at the
producer |evel and at the consuner |evel. As a
result, nore cane has been shifting to sugar to the
extent that in sone years nearly half of the cane but
not nore than half has been going to sugar.

VWat is extrenely obvious is that the
anount of sugar that Brazil produces is not related to
the world market price for sugar but to the |evel of

et hanol subsidy. Many of these mll distilleries are
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just that. They can do either virtually with a flip
of a swtch. They can deci de whether the cane will be
devoted to ethanol or to sugar.

The evidence that we have that further
reinforces the notion that Brazil's sugar production
deci sions are nore | i nked to et hanol subsidies thanto
worl d market prices is that in the m d-90s world sugar
prices were at an unusual hi gh of about 13 or 14 cents
per pound. At that tinme, Brazil began reducing its
et hanol subsi dies and shifting nore cane into sugar.
In a span of just about a four year period, that was
when Brazil doubled the sugar production and tripled
t he sugar exports. As it was exporting nore and nore
sugar onto the world market, the world market price
tunbled from 14 cents to four cents in just a couple
of years.

Yet Brazil continued to produce sugar,
continued to export on to the world narket. What
| argely enabled themto do that was drastic currency
deval uations. At one stroke in 1999, Brazil deval ued
the rial by 40 percent. So that was in effect erasing

for them the drop in the market price because they
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were able to devalue the rial to such an extent that
it offset that.

The point | want to make i s that in Brazi
is that the decisions on sugar production exports are
not market oriented. They are not linked to what's
going on in the Brazilian or the world sugar market
but rather to what's happeni ng wi th et hanol subsi dies,
oil prices and aided to a large extent by currency
deval uations and the other list of subsidies that |
mentioned in Brazil.

M5. CHATTIN: Could | just followup with
that? If | understood you correctly what you said is
that the cross subsidization that you said from
et hanol to the sugar producers decreased and yet sugar
production went up. \When the perceived price to the
donmestic producers did not follow along wwth world
prices because of the currency devaluation, sugar
didn't respond. To ne that sounds |ike at |east on
the donestic level they are responding to the market
signals to sone extent and that they are not ignoring
the incentive structure that they perceive.

MR RONEY: The market is, and | would
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focus on the ethanol market, the primary market for
sugar cane, profoundly affected by Brazilian
gover nment deci sions on what to set ethanol prices at
to what extent to offer tax incentives for consumer
consunption of ethanol and so on. So the effect
remai ns on sugar production is isolated. What the
sugar producers are doing to a large extent is given
that they are producing |arge anounts of sugar cane
and have been encouraged to for the | ast 25 years that
t hey are sinply maki ng deci sions on which is the nore
remunerative or perhaps less costly alternative for
their cane whether to go to ethanol or to sugar. They
seeminsul ated fromworld market price changes (1) by
their overriding concern about ethanol prices and (2)
by currency deval uati ons.

MR. KARAWA: The ot her question | have is
in your testinmony you provided sone exanples of
di stortive sugar policies in Brazil and to sone extent
i n Mexico. Do you have other specific exanples of
other countries in the FTAA?

MR.  RONEY: Yes, we would be happy to

provide that to the USTR and to the panel. W have
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had work done several years ago when the FTAA
negotiations first began at USTR s request. W had
wor k done by an independent firm that profiled the
sugar policies of FTAA countries. W still have
copies of that available. W would be happy to nmake
t hose avail abl e agai n.

W are in the process of requesting an
update of the nature of sugar policies both in the
FTAA and the rest of the world. W are having that
wor k done. W have promsed that to USTR in the
context of the WIO negoti ations. W woul d be happy to
make t hat work avail able to this panel as soon as it's
avai |l abl e whi ch shoul d be early next nonth.

CHAI RPERSON SURO BREDI E:  Coul d you send
t hat i f at al | possible electronically to
gbl ue@ustr.gov? W will distribute it internally at
USTR and to the panel. If there are no further
guestions, then we thank you very nuch. The next
W tness i s Andrew Lavi gn, Executive Vice President and
CEO of Florida G trus Mitual

MR LAVI GN: Good  norni ng, Madam

Chai rperson, nenbers of the commttee, |'m Andy
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Lavi gn, Executive Vice President and CEO of Florida
Citrus Mutual, joined this norning by Matt MG ath,
our direct counsel fromthe firmof Barnes, R chardson
and Col eman here in Washi ngton, D.C

Mut ual iIs a voluntary cooperative
association with nore than 11,600 growers of citrus
processing and fresh consunption. W represent nore
t han 90 percent of Florida's citrus growers accounting
for over 80 percent of all oranges grown in the U S
for processing into juice and other citrus products as
submtted comments in full testinony to you previously
and a revised copy there and all work to shorten the
comments here this norning.

It's quite clear by nowthat any reduction
in the US Q tariff applicable to Brazil would
devastate the U S. industry that grows oranges for
processing. The Florida citrus industry accounting
for $9.13 billion in industry output, $4.18 billionin
val ue added activity and over 89,000 jobs in the state
cannot sustain the inpact of tariff elimnation for
the world's largest, nost highly devel oped citrus

produci ng country, Brazil, whose entire existence is
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based or built on exportation of as nuch juice as it
can produce to the world s nost developed and
lucrative markets, U S. and Europe.

Qur industry is caught in a bind wth
which the multi-lateral trade negotiating structure
seens ill equipped to deal with. The circunstances of
t hat bi nd demands speci al consideration for the citrus
sector in connection with any NAFTA or other trade
agreenent that includes Brazil as a party.

The polarization of the gl obal a
consunption in the US and FEurope and the
pol ari zation of production in Brazil and the United
States principally Florida are unique in defining
characteristics for this industry. There are sone
charts attached to the back of the comments there that
further highlight that.

Wrld Q@ consunption is concentrated
chiefly anong two regions, the U S. and the European
Uni on wi th Canada being a distant third. 1In addition,
concentration of production anmong the five |arge
Brazilian orange juice processors has enabled themto

pl ace trenmendous downwar d pressure on orange prices in
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Brazil. The price of Brazilian frozen concentrated
orange juice or FCQJ in the US. in the comodities
futures price of QJ have declined and | ocked step
during the last decade in tandem with the rapid
expansi on and concentration of Brazil's QJ industry.
Wiile we have been encouraged to |ook to market
expansion and export growh as the answer to our
Brazilian chal | enge, the margi nal benefit of exporting
a few additional containers of U S. orange juice to
South and Central American markets which have been
historically | ow demand woul d i mredi atel y be rendered
meaningless if the US Q tariff is reduced thus
crippling the entire US. industry that grows
processi ng oranges.

Brazil's QJ industry is one of the nost
advanced agricultural industries in the world. The
Brazilian oligopoly owns an entire fleet of tanker
shi ps whi ch haul over 80 percent of the QJ offered on
the world market generating for Brazil approxi mately
$1.5 billion in U S. currency each year. These are
not the marks of a developing industry but a highly

industrializedstate-of-the- art i ndustry that resides
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in a developing country where it can exploit the
under devel oped econom c, political and soci al
conditions that persist there.

The Brazilian citrus industry is not
subject to enforcenent of the sane child |abor |aws
and other |abor standards that are enforced in the
US as well docunented by the U S. Departnent of
Labor. 1In addition, Florida orange growers are held
Iiable for any degradation to the |land, water or air
that may result fromtheir operations. EPA has nore
stringent requirenents for the registration of agra-
chem cal s whi ch nust undergo nore rigorous testing to
insure their safety over those products used in
Brazil .

Currency deval uati ons, another unnatural
advant age, cannot be ignored. Brazil's Q) sales all
destined for export were denomnated in U S. dollars
t hus deval uati on does not directly affect the terns of
trade for Brazilian orange juice. However it does
affect the actual cost of |abor and other donestic
production inputs which are denom nated by rials by

maki ng those inputs cheaper relative to the dollar

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

22

price paid for the orange juice.

If the US. orange juice tariffs are
reduced or elimnated, the price of U S. inports in
bulk FCQJ fromBrazil as well as the futures contract
prices of FCQJ and the U. S. whol esal e price for orange
juice would fall rapidly. The U S. supply of juice
oranges is highly inelastic because they are a
natural, perishable product whose supplies are
primarily dictated by the nunber of productive trees
in the U S and variable growing conditions that
i npact that production.

Capacity utilization in citrus growh is
al nost always 100 percent. Supplies cannot be
mani pul ated in the short run in response to price.
Thus given the inability of orange supplies to respond
tojuice prices, the U S. entre price of juice oranges
would imedi ately plumret and in turn cause grower
rates of return to fall well below the break even
point resulting in w despread grove closures. Those
grove closures would |eave unenployed over 42,000
grove workers in Florida alone and jeopardize the

exi stence of all U S. juice extractors and processors
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t hat demand on donestic citrus fruit. It would also
have grave consequences for nurseries, chem cal
suppliers, irrigation and harvesting equipnent
manuf acturers, banks, insurance conpanies, freight
conpani es, local tax basis and so on.

Finally we have detail ed i n our subm ssion
the striking contrast between citrus and many ot her
agriculture comodities with respect to cost to
t axpayers. Citrus does not benefit from grain box
subsidies and its tariff contributes to the overal
econom c wel fare both the U. S. producer and consuner.
Elimnation of the tariff wll have little or no
i npact on econom ¢ devel opnent in Brazil or el sewhere,
contributing only to the enrichnent of a small nunber
of traders and foreign processors, |ockingin a global
nmonopoly while the consuner price continues to rise
di vorced from the input costs. This is hardly an
advertisenent for the benefits of any free trade
agr eenent s.

In conclusion, Florida GCtrus Mitual
understands that free trade in many industries

including many agricultural industries leads to
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i ncreased conpetition, eventual price benefits to the
consuners and overall global economc benefits.
Unfortunately free trade cannot deliver these rewards
to such a concentrated, polarized global industry
especially one in which the developing country's
industry is in fact already the nost highly devel oped
inthe world. Florida Gtrus Miutual appreciates the
opportunity to explainto the I nteragency Trade Policy
Staff Commttee the unique global structure of the
orange juice industry and the negative economc
effects that would occur as a result of U S tariff
elimnation or reduction. Thank you.

CHAlI RPERSON SURO BREDI E:  Thank you, M.
Lavi gn. | had a couple of questions and then [|'I|
defer to ny Ag coll eagues who know a | ot nore about
orange juice than | do. | was fascinated by your
coment the entire existence of Brazil was depended
upon orange juice. Wat is the percentage of tota
exports of Brazil that are orange juice exports?

MR.  LAVI G\ Excuse ne. Total exports
versus just Q) exports?

CHAI RPERSON SURO- BREDI E: Ri ght . Tot al
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exports of Brazil, what percentage is orange juice?

MR. LAVI G\ Madam Chai rperson, | don't
have that nunber but | can get that to you. | think
what | was saying and | nmay have m sspoke there. |If
you | ook at that charts in our presentation, over 80
percent and in nost cases over 90 percent of their
production is exported in orange juice. | was not in
any nmeans trying to conpare that to other exports that
t hey make. | nust have m sspoken there.

CHAI RPERSON SURO- BREDI E:  Thank you. The
other question |I had and again this is from sheer
ignorance | note fromyour chart that Brazil exports
is responsible |I guess here for 81 percent of orange
juice exports, world orange juice exports. Can you
expl ain why the world production of orange juice, the
chart above is 41 percent but that we only export
ei ght percent?

MR. LAVIGN: Principally the U S. market
is probably the nost highly devel oped given that the
i ndustry was based here in Florida and in the U.S. and
built this market and then worked to help build the

Eur opean market. As | nmentioned, it's essentially two
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mar kets, the U. S. and Europe. So depending on the
mar ket supply in Brazil and the U S. production,
Brazil will choose either to cone to the U.S. or cone
to Europe. But the U S. consunmes 92 percent of
Florida's production hereinthe U S. either for FCQJ,
reconstituted or not-fromconcentrate juice. Brazi
on the other hand exports in excess of 90 percent of
theirs and consunes very little donestically. Soit's
principally just an export market.

CHAI RPERSON SURO-BREDIE: Do we use any
inputs fromBrazil in our orange juice?

MR, LAVI G\ W do use sone inputs
dependi ng on the production each year. Citrus is no
di fferent than any other agricultural production. The
quality of the juice varies year to year given
weat her. So sonetinmes we need additional. Sonetines
like this year, Brazil needs additional to supply sonme
of their demand. But unfortunately they control that
market in the international arena in pricing as |
mentioned in ny previously submtted comments.

CHAlI RPERSON SURO BREDI E:  Thank you, M.

Lavi gn.
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M5. CHATTIN: In your testinony and in the
nore el aborate summary comments that you made, you
seem to downplay entirely the not-fromconcentrate
mar ket which at least as | go to the grocery store
seens to be growi ng enornously inthe U S. and | woul d
think in the Canada and as Mexico's incone grows. |
mean it's definitely | think a nore mddle class
pr oduct .

But 1've seen just in the Safeway an
enormous growh in that product and in visiting
friends and things. It seenms like it's not just a
Washi ngt on phenonena. It's all around the U S. There
is agrowng market for that. And you seemto totally
di scount that avenue as a growh market for the
Florida industry in your testinony. You downplay the
inmpact of it. And | just don't understand why.

MR LAVIGN:. Well, when we | ook at the NFC
mar ket, obviously that's an attractive one for us as
we develop it. But if you |look at it froma straight
cost issue, you are |ooking at anot her expanded cost
of transportation. Wether it's donestic or whether

it's Brazilian or whether it's trying to cone to the
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U.S. or EU you are shipping six tines the anount you
would for frozen concentrate. So that cost is
dramatically increased. But it's not -- if you |ook
at the growmh of NFC, it's fairly, I would say, eight
to nine percent. It's not increasing the market as
far as orange juice consunption overall.

But when a grower sells his oranges, he
doesn't sell his oranges for FCQJ or NFC or
reconstituted orange juice. So there is no economc
benefit one way or the other for the grower. The
processor or the handl er purchases those oranges to
make into orange juice. So if he is selling it for
the orange juice that goes into frozen concentrate,
that is relatively cheaper in the marketplace, he's
not getting any difference between that or what the
processor may get for NFC.

So the true benefit there does not cone
dowmn to the grower. That decision is made by the
processor, which is the one who benefits ultimtely
fromthat. | think, as you are well aware, 50 or so
percent of the production processing in the State of

Florida is owned by Brazilian interests. They control
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that market and are able to substitute product at the
will of what they need and demand and the product
comng inthe gate. At that point, when it |eaves the
farmer's groves, they have no control of how that's
used and receive no benefit one way or the other,
whether it's FCQJ or NFC

M5. CHATTIN  Yes, but if the demand for
not-from concentrate is growing and the demand for
FCQJ is leveling off or they are substitutes in a way,
then | would think that even if the grower gets the
sane price, if there's a greater demand for the not-
fromconcentrates, the demand for oranges for not-
fromconcentrate is going to keep growing or keep
st eady.

And | would just think that the
transportation costs to ship water from Brazil to
Florida, even though it costs sonmething to ship the
not -from concentrate fromFl ori da to Washi ngton, D.C
or New York, Brazil's going to have what -- eight or
ten thousand mles of additional transportation costs
if they would even attenpt to enter into that market

with the oranges produced in Brazil. So |I'm just
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wondering if the results are as dramatic as are in
your testinony.

MR LAVIGN:. Well, we feel that they are,
because if you |l ook at the divergence of the market
price with respect to the futures market and
everything else, the grower is not seeing that price
in the marketplace of consuners choosing possibly a
reconstituted product or an NFC product over that.
The processor sees that difference. W don't see as
NFC continues its gradual growh and the FCQJ
declines, any increase of the priceto the grower. 1In
fact, we see a decrease, because of the ability of the
Brazilian nonopol y to mani pul at e where a product goes,
whether it's to the US. market or the European
market. But it's one of those two markets and they
are able to control that, because of their vast -- and
again | outline that in ny August statenent -- their
vast structure that was devel oped as far as tanks and
shi ps and those kinds of things.

W're looking at it, | think, from our
st andpoi nt as a grower issue, because the growers are

the ones who stand to | ose here, not the five mgjor
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processors in Brazil or those that are participating
in the processing in Florida.

CHAI RPERSON  SURO- BREDI E: | have an
additional question just related to that. How many
processors are there that are Ameri can-owned conpani es
in the United States?

MR LAVI G\ Right now, there are
essentially 17 processors. O those, | believe --
they may have nore than one plant -- we have six that
are donestic. And one of those -- there was a French
conpany involved init and it was just purchased by a
Brazilian interest, so that just consolidated that
even further.

CHAI RPERSON  SURO- BREDI E: W have an
addi ti onal guestion from the Depar t ment of
Agricul ture.

MR. KARAWA: To follow up on one of the
questions which the Chair asked, in your testinony,
assumng Brazil's FCQJ exports to the United States
increase due to a lower U.S. tariff, would that nean
that Brazil would shift away from supplying the

Eur opean market? If so, would the U S. supply that
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market? |s Brazil capable of supplying both the EU
and the U'S. nmarkets? Lastly, are there other
existing Q) margin markets that the U S. can supply?

MR LAVIGN: 1'Il answer that two, three,
one. Yes, Brazil has, as we all well know, plenty of
arable land to plant and have been doing so as they
deal with various pest pressure issues that we are
dealing with here inthe US. If we gointo |ook at
various scenarios, nmuch like we did with GATT and
NAFTA, a phase-down over 15 years, what you do is you
give thema planting schedule, and all they do is go
in and start planting trees, so that in five to seven
years -- depending on the variety -- is the typica
anount of time for atree to be viable with respect to
harvesting a crop off of it.

You give them pl anting schedul es so that
they will neet the demand. But the marketplace is
Anmerica and Europe. There nmay be sone forei gn market
opportunities, but we have not seen any significant
growh in any of them as ny testinony shows there.

It is, as Ms. Chattin said, a nore upscal e

product in the international arena, so you are going
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to devel oped countries principally. The market growth
is in the US., in the EU and potentially in sonme
other countries. But when 92 percent of the current
consunption is between those two countries, it's hard
to just take a whi mand say, okay, we'll reduce it and
then try to open these other nmarkets and hope their
econoni es cone up

Unfortunately, growers can't take that
hope. They have to be able to remain conpetitive. W
are trying to work on sone of those opportunities
obvi ously, but they have not devel oped, whether we
| ook at Mexico after NAFTA and others -- Japan. Those
mar ket s have not conme up at all. They remain stagnant
or decline in actual consunption of orange juice.

MR, KARAWA: WII you clarify again the
period Brazil will take to this planting period?

MR. LAVIGN: In any tree fruit, what you
are looking at is a tinme period that you have to put
trees in the ground. If you gave them a scenari o of
15 years in a phase-down, |ike there was in GATT and
NAFTA, 15 percent, you said in 15 years you'll have

addi tional opportunity in the U S. nmarket, because it
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will be nore difficult for the U S to supply that,
because you have nmade Florida growers |ess
conpetitive.

And in doing that, you have said, okay,
start planting your trees seven years out, because at
that point, when it reaches that anount, you are goi ng
to have additional opportunity here. They have the
ability to plant additional groves down there. They
have shown that w thout a problem

CHAI RPERSON SURO BREDI E:  Thank you very
much, M. Lavign

MR. LAVIGN: Thank you.

(Di scussion off m crophone.)

CHAI RPERSON SUROC- BREDI E:  Qur next wit ness
is M. Robert Vastine, President of the Coalition of
Service Industries. Wlcone.

MR. VASTINE: Thank you very nmuch. It's
a pleasure to be here.

CHAI RPERSON SURO- BREDI E: | have sonet hi ng
just to add to the transcription, that we've been
joined by Joe Papovich, the Assistant USTR for

Services, Investnent and Intellectual Property. Al
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the rest of our panel nenbers are the sane. Thank
you.

MR.  VASTI NE: Thank you very nuch. \%%
first point is that the Coalition of Service
| ndustries very strongly supports the Adm nistration's
efforts to secure an FTAA. That may cone as wel cone
news in light of the previous two witnesses. W have
fromthe outset very strongly supported this effort
and have participated actively in the Business Forums
of the Anericas as they are held every year in various
Latin capitals.

We have built a network of |ike-thinking
busi ness organi zati ons t hroughout Latin Arerica in an
effort to try to generalize, to build support
t hroughout the hem sphere i n business conmunities for
t hese negotiations. This is called the RedServ for
the network of services of the hem sphere. W hope
therefore that we' ve nade a contri bution to supporting
the negotiations in services and are eager to proceed
with the FTAA, now that trade pronotion authority has
been adopt ed.

Specifically we seek an agreenent that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

36

achi eves maxi mumli beralization of trade in all nodes
of supply and services. |"m delighted to see you
here, Joe, because | was afraid | would refer to node
of supply and services, and no one woul d know what |
was tal ki ng about. Provide rights of establishnent
with a majority ownership in national treatnent,
allows investors to establish in whatever corporate
formis nost appropriate to their busi ness objectives,
provi des for protection of acquired rights, creates a
free and open conmercial environnent for the
devel opnent of electronic commerce, insures that
mar ket access commitnents apply no natter what
technology is used to deliver a service, pronotes
donestic regul atory best practices, pr onot es
transparency of regul atory processes, avoi ds a service
of safeguard, explicitly acknow edges the inportance
of maintaining free flows of financial and other
i nformati on, and concl udes by 2005.

|"m going to elaborate on a few points.
One of the nost inportant issues facing the services
negotiators in this agreenment is what nodality to use

in scheduling conmtnments. At the risk of engaging in
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services jargon, the nodality that's nost suited to
achieving the nost liberalization is called the top
down or negative |list approach. That approach assunes
that everything is liberalized in a given category of
services, unless it's specifically reserved. This is
the nodality that's used in the case and i s bei ng used
inChile, bi-lateral in the case of Singapore, and was
used in the case of NAFTA. It is nore efficient.

One of its virtues is that it forces the
country that wshes not to liberalize to state
explicitly what it is reserving and forces it to
justify those reservations with the ot her negoti ators.
This is a nore exigent process for those who wish to
reserve, those who wish not to liberalize, and it
should result in greater |iberalization.

Acquired rights is an i ssue of inportance
in services. \What do we nean by "acquired rights"?
I n many cases, corporations have in certain countries
secured rights to ownership, licenses, rights to
operate, rights to do business that are exclusive to
that corporation, and that are not shared yet by ot her

entrants in the narket. Oten these have been won
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over a long period of tine. Oten they exist for
hi storical reasons.

In sone cases, the countries that have
given these rights to <certain corporations or
i ndustries have not wshed to include themin their
commtnents in the new trade agreenent, so that the
net effect would be that Conpany X woul d enmerge from
an accession agreenent or from a trade agreenent or
fromthe FTAAwith fewer rights than when it went in.
It would not be able to retain its access in that
gi ven mar ket . So the ability to retain the rights
that you've acquired, that conpanies acquired over
time, through the negotiation of a newtrade agreenent
is quite inportant for sone conpani es.

In Services, we know that one of the
principal forns of trade is through investnent. It's
an interesting way of thinking of trade. For ei gn
direct investnent -- that is to say, the establishnent
of bricks and nortar presence in a given country -- is
often essential to trading and services, to selling a
service. You can't sell a life insurance policy in

India from your office in New York. You have to
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establish networks and agents, bricks and nortar
operations, personnel in India or China or wherever.
Thus the issue of conmmtnments to freedom of
investnment, to what we call comercial presence or
node three in the Services business is really
essenti al .

Now i n the GATTs, these node three rights
were secured in the WIQ, in the GATT, as part of the
overall right secured for tradi ng and services, but in
the NAFTA there was a separate investnent chapter.
And we have chosen that route as well in the FTAA
That chapter has in a sense | agged. There have been
sone very nmgj or i ssues there, including investor state
issues, but it is quite inmportant for trade and
services that that chapter include strong rights to
establish a presence and to owmn a majority share in
that presence, and to establish the business in the
form that nmakes the nobst sense for that market,
whether it's a partnership or whol |l y-owned subsi di ary
or whatever it mght be. Thus the investnent piece of
this agreenent is very inportant.

In Services, donestic regulation is a
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maj or issue. |f you think of services |like financial
services, |like telecommunication services, virtually
any service, energy services, are highly regul ated.
Thus, donestic regulation -- the quality and the
method by which a foreign operation, a foreign
conpany, is regulated within a country -- becones very
i nportant because donestic regulation can in fact
vitiate trade agreenents. A country can commt to a
freedomand establishnent inits trade agreenent, but
by means of regulation effectively prevent that
investnment from taking place or, if it does take
pl ace, discrimnate against it in favor of conpeting
donestic suppliers. So donestic regul ati on becones
exceptionally inportant in trade and services.

There are two aspects of donestic
regul ation that are separate, that are distinct, but
equal ly inportant. The first 1s transparency.
Transparency like we doin this country -- which neans
the Adm nistrative Procedures Act -- we are all very
used toit. The fact is that very fewother countries
agree with that. Very few other countries have gone

anywhere near the lengths we have in establishing
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t hese open transparent procedures in their donestic
| aw and regulation. W are unique in that.

On the other hand, it's exceptionally
inportant. If you do not know -- if the regulation
isn't published, if when it is changed you have no
ability to coment onit, if there is no transparency
inthe licensing process, for exanple -- if you do not
know what the criteria are in witing on which a
license to sell insurance or anything else will be
granted -- but your donestic supplier does because he
went to school with the regulator, or because it's a
state nonopoly which is also the regulator, the
foreign enterprise hasn't got a chance.

So we are very grateful that USTR and t he
Governnent, you all, have supported -- and | know t hat
the Trade Staff Conm ttee has considered this -- so we
are very appreciative of the fact that we have put
forward i n Geneva and el sewhere a very strong request,
a very strong position, on the transparency issue,
seeking -- and a very difficult jobit will be too --
to get commtnents to the sorts of transparency

di sci plines that we know and enjoy here. |'mrunning
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out of tinmne.

So quickly -- quality of regulation is
i nportant too. So often -- regulations should be
devoted to insuring fair and open markets, not trying
to regulate price and product. On safeguards, there
may be saf eguards for goods. Look what a disaster it
has brought. W don't want themin Services. Period.
Joe Papovich has a conmtnment to safeguards because,
| think, they exist for goods and t herefore he thinks
they should exist for the services. | know that's
Wr ong. | know that's not right. But we've been
arguing about it in Geneva for years, ever since the
Uruguay Round, and it's our fervent hope and
expectation the United States negotiators will be able
to keep this out of the FTAA It's nothing but
troubl e.

Tenporary entry, a principal neans by
whi ch trade and servi ces conducted i s through peopl e.
This is node four. The transfer of people from one
pl ace to another. Consul tants, |awers, doctors,
t eachers, going back and forth. We need, industry

needs, a special visa category that permts these

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

43

experts to nove quickly from country to country to
pursue specific limted assignnents, troubl eshooting
assignnents, no matter where they nmay be around the
world. This is essential to our consulting firns, our
law firnms and our accounting firnms, who need to shift
peopl e around the world quickly in order to service
their «clients. Thank you very nuch for the
opportunity.

CHAI RPERSON SURO BREDI E:  Thank you. Qur
first question will be asked by Joe Papovich.

MR. PAPOVI CH. Thanks, Bob. That was very
i nteresting. The first question is -- in your
testinmony you tal ked about how the FTAA should treat
federal and sub-federal neasures equally. W wondered
if you were aware of any sub-federal barriers outside
of the U S. in the FTAA region that your nenbership
woul d I'i ke to see addressed.

MR. VASTI NE: Vel |, that's very
i nteresting, because | knowthat there are sonme strong
federal systens. | just have to say that | wll have
to get back to you on that. W don't know. | don't

know off the top -- that m ght be the case.
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MR.  PAPOVI CH: If you could reflect on
that, that woul d be good.

PARTI Cl PANT: (O f m crophone.)

MR, PAPOVICH: It just would be useful to
know, when you say you think we should treat them
equally, you have specifics in mnd, aside from
| rel and, of course.

On the question of the quality of
regul ation and not the transparency you noted that
efforts to inprove the quality of regul ati on shoul d be
pursued on a specific sector basis. |n your paper
you refer to telecom professional services and
financi al services. Are there other sectors where
quality of regulation is inportant or are these the
t hree?

MR.  VASTI NE: | think energy services
woul d be one. | think the energy services fol ks, the
energy services coalition, with whomwe work cl osely,
is actually enbodied in its negotiating proposals in
Ceneva, sone regulatory quality issues.

MR,  PAPOVI CH: On the question of

tenporary entry, you' ve suggested that NAFTA annex
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could be inproved by applying disciplines to all
services sectors and | think you say wth respect to
busi ness persons. Does your suggestion relate to al
categories for tenporary entry, all categories of
business persons or would it be specific to
pr of essi onal s?

MR. VASTINE: Thisis aniceissue. W're
real ly tal ki ng about professional |evel of people not
necessarily professional as it mght be defined for
exanpl e the doctor, lawer. It needs work and | think
if I had witten our proposal for the tenporary entry
on our larger proposal, | would be able to be alittle
nore explicit. But |I think the quick answer is that
it'sintended to apply to senior |evel individuals who
may be managers, professionals in the true sense
| awyers, accountants, consultants.

Then there's another category that we try
to enbrace. It's very difficult to do this but there
is a category of people who are not professionals per
se. You would not call them professionals by virtue
of their degrees but you would call them near

professional or very highly skilled in a special
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category because of the extent of their training.
Often this training is not available in a school. It
has to occur in a corporation in the field and all on
the job doing the work.

The best exanple that we have of this is
oil field workers especially 1in the drilling
i ndustries, deep sea and other, who are very
technically skilled but who can't really be called
professionals. They are not necessarily engineers.
Sone of them may be but they are workers who have
| earned a craft, a trade, a skill. So we want to
enbrace that sort of person and we have a | anguage in
our proposal to try to do that.

MR. PAPOVI CH. Thanks. | have one | ast
guesti on. In your paper you talk about how your
objective is to achieve liberalization across the
w dest possible range of services. Do you have
anything to suggest on how we should treat publicly
provi ded services? Should we use the sane definition
as we have in the GATTs? Do you have any thoughts on
whet her that definition should be inproved, nodified?

MR. VASTI NE: | hadn't thought of that.
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The first point is that I think we have to do what we
must do to reassure those who believe that trade
negoti ati ons are neans of underm ni ng essenti al public
servi ces, whatever they may be. That's not what trade
negoti ations are about. Is this what you are
referring to?

MR PAPOVI CH  Yes.

MR, VASTINE: And the GATTs does a fairly
good job of that | think but apparently not a good
enough job to assure those who are concerned that
their interests will not be in sone sense viol ated by
negoti ators pursuing the mandates of the GATTs. But
on the other hand, |'ve heard from ot her negotiators
from other countries, our friends in the UK for
exanple, Ml colm MKinnon that there has been
di scussion in Geneva on howto clarify this aspect of
the GATTs in order to reassure those constituencies
who are concer ned.

The report is that all the renedies are
worse than the existing | anguage or that nobody can
find sonething that is in a sense better. That

doesn't nean that the search should stop but it is an
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interesting question as applied to the FTAA. | never
t hought of that. Thank you.

MR. PAPOVI CH. Those are all ny questions.
Thanks Bob.

CHAI RPERSON SURO- BREDI E: If you woul d
like to submt additional information, you can send it
to gblue@ustr.gov. W'Ill send it to the panelists.
Thank you. The next witness is M. Calnman Cohen
President of the Energency Commttee for Anerican
Trade. Wl cone.

MR. COHEN:. Thank you for the opportunity
to be here today. | am Cal man Cohen, President of
ECAT, an association of chief executive officers of
| eading U. S. business enterprises. One of ECAT s top
priorities is the trade investnment negotiations to
create the FTAA guided by the objectives of the
recently enacted TPA Authority Act, ECAT supports our
negotiators' efforts to achieve a commercially
meani ngf ul FTAA.

Let nme begin the discussion on the issue
of investnent. Due to increasing global economc

integration, the livelihood of nore workers and nore
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conpani es around the gl obe depends on cross-border
i nvestnment than ever before. As the | argest
destinations for and source of foreign direct
investnment, the United States has nuch to gain from
successful negotiation.

Docunented i n ECAT' s recent study, d obal

| nvest nents, we note that the critical inportance of

U.S. investnent abroad over the | ast 20 years for the
United States, its conpanies and its workers has
spurred U S. productivity by pronoting research and
devel opnment, invest of physical <capital in new
t echnol ogy. The payoff of U S investnment is in
hi gher paying jobs and a hi gher standard of living in
the United States. Despite the enornous growth in
i nvestnment over the previous three decades, U S.
i nvestnment abroad has been growing nore slowy
recently as has foreign investnent in the United
St at es. To junp start economic growh, it is
inportant to spur increased investnent. A strong
i nvestnment chapter in the FTAA could do just that.

U S investnents in and fromthe Western

Hem sphere are i nportant but with the exception of the
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NAFTA countries, have not varied nuch over recent
years. W also have bi-lateral investnent treatises
with only three of the top ten recipients of foreign
i nvestment excluding Canada in the region. Just as
the investnent rules included in chapter 11 of NAFTA
help pronote the significant growth in investnent
anong the United States, Mexico and Canada, strong
investnment rules in the FTAA would hel p inprove the
investnment climate in many of the FTAA negotiating
countries in a mnner that could attract new
i nvest nment .

Despite sonme of the controversy that has
arisen on the topic of investnent in recent years,
both the developed and developing world have
i ncreasingly recogni zed i n recent years the inportance
of private international capital flows, and foreign
direct investnent in particular as well as the need to
establish the right investnment climate through strong
protections. The March 2002 Mnterrey Consensus
enphasi zed that countries need to attract investnent
inflows through the devel opnent of a "transparent,

stabl e and predictabl e i nvestnent climte, with proper
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contract enforcenent and respect for property rights”
and of "econom c policy and regul atory franmeworks for
pronoting and protecting i nvestnents."” Wthout these
protections, foreign investnent will sinply not flow
to the countries that need it nost.

For these reasons |like the U S. Congress,
ECAT supports the devel opnment of a strong investnent
chapter as part of the FTAA incorporating all of the
fundanmental investnent protections included in U S
BI TS and NAFTA Chapter 11 as well as the innovations
sought in the Bipartisan TPA Act of 2002. | have
appended to ny statenent detailed commentary on the
speci fi c guarantees that shoul d be i ncluded i n an FTAA
i nvest nment chapter, including those provisions
di scussed i n the TPA Act, including no discrimnation
treatment in accordance with international | aw, pronpt
conpensation for expropriation, protection for the
movenent of capital, no performance requirenents and
resol ution of disputes.

Let ne just briefly nove on to sone ot her
issues that | know many of the others who are

appearing before you will be discussing. Al so of
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great inportance to ECAT nenber conpanies are the
negotiations to |iberalize trade and goods and
services which will create newopportunities to expand
growh and production in the US. and increase
efficiency and rationality in the marketplace. It is
inportant that the final agreenent elimnate tariff
and non-tariff barriers for industrial products
including by elimnating tariffs to zero as qui ckly as
possible for magjor U S. products such as information
technol ogy and auto-visual products as well as key
i nport sectors that are inmportant to consumers such as
toys and textiles and apparel taking into account the
need for sone adjustnent periods, achieve significant
i beralization through the services sector based on a
negative |list approach as Bob Vastine just suggested
where only limted exceptions are permtted, renove
tariffs and non-tariff barriers to food trade and al

| evel s of productionto distribution, ECAT' s so-call ed
food chai n proposal, insure that trade and i nvest nent
rules pronote and do not inhibit the growh of
electronic comerce and information technol ogy

products and services, inprove the operation of trade
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remedy laws within the hem sphere particularly in
light of the new dynami cs that would be created in an
FTAA.

On intellectual property rights, we also
note that it's an area of significant concern to our
conpani es particularly given that USTR has identified
14 of the other 33 negotiating countries in 2002 as
part of its special 301 report. Losses suffered by
US firns as a result of inadequate protection of |IPR
span many sectors. ECAT nenber conpanies therefore
support the negotiation of a strong and enforceabl e
chapter in IPR including with respect to on-line
intellectual property. In particular ECAT nenber
conpanies seek intellectual property protections
simlar to that found in U S. |law as Congress clearly
directed inthe negotiating objectives onintellectual
property in the Trade Pronotion Authority Act. ECAT,
in conclusion, supports the Adm nistration's efforts
to advance these negotiations and |ooks forward to
working with the Admnistration in all stages of the
process. Thank you.

CHAI RPERSON SURO- BREDI E: Thank you, M.
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Cohen. 1'Ill turn to Joe Papovich.

MR. PAPOVICH: First thank you very nuch,
Cal . It was a very interesting presentation
particularly the appendix at the end. That's very
tinmely. In fact, it's extrenely tinely as we are
picking up on the new directives in the TPA wth
respect to howto i npl enent our i nvestnent provisions.
| would take it then that these would be ECAT s
considered views on how to address these various
t opi cs.

MR, COHEN. Absolutely and they are based
as you can imagine not only on the wish list of our
menber conpani es but also on the directives fromthe
U. S. Congress on which nost of these issues were very
extensively debated and which in a very definitive
fashi on that Congress has spoken.

MR, PAPOVICH. My only question for youis
one that may be not very easily answered. You talk
about in your testinony about how the negotiations
should obtain the elimnation of what you call
"unnecessary restrictions on cross- border

transactions. " This word "unnecessary" is always
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extrenely difficult to deal wth. Any thoughts on
t hat ? What do you consi der "unnecessary restrictions”
as opposed to necessary ones?

MS. CHATTIN. A good question deserving a
good answer. From our perspective, many adjectives
probably could be used as synonynous. Arbitrary,
superfluous, duplicative. From our perspective, it
probably woul d take a Thesaurus to get to all aspects
of what are unnecessary. But trying to |ook at the
obj ective that we have in mnd which is the all owance
for clear, wunencunbered trade as long as it's
consistent with national security and other prine
obj ectives, we would | ook at al nost any regul ati on or
any provision and judge them whether or not it is
necessary or unnecessary.

CHAI RPERSON SURO- BREDI E: Just for the
transcripter, Bennett Harman has joi ned the panel.

MR. HARMAN: Thank you. | think | have a
couple of questions if | may. You nmade reference to
the non-tariff barriers as a hurdle in tradi ng goods
and listed sone. This is an area that al so soneti nes

is a little bit hard to define. It gets fairly
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specific in terns of crafting a discipline that is
appropriate to get at the practice and not easily be
ci rcunvent ed. | was wondering if you could perhaps
submt any nore detail that you have on the practice
in question and el aborate further including country-
specific exanples so that we can be sure that we are
negoti ating the right disciplines.

M5. CHATTIN. | amdelighted to do so. W
will do that.

MR. HARMAN: Then ny second question has
to do with your suggestion for an anti-corruption
proposal. This week in the FTAA we have put forward
an anti-corruption proposal in the governnment
procurenent negotiations. W are pleased to have your
support. However, we have encountered resistance in
the past wwth this type of initiative unfortunately.

We were wondering if you have specific exanples that
you could help by providing us to help us illustrate
the benefits to these countries of such provisions to
help us in a sense sell this approach to the countries
in the hem sphere.

MR.  COHEN: W could put sonething
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specifically together interns of exanples. QObviously
from our perspective a systemthat is not rife with
corruption is one that is conducive to expanded
investnment in comerce. That is truly the clearest
case that can be made. |It's not insignificant that
there is a direct correlation between the ability and
wi | lingness of conpanies to invest in countries where
there is a history and a current environnent of clean
commercial transactions. |n those governnments where
that is |acking, our conpanies frequently decide not
to invest.

| remenber recently getting a call from
one of the nenber conpanies of ny organi zati on about
whether it was advisable for themto place a nmjor
facility in a specific area of the world which had
probl ens where vari ous groups were demandi ng paynents
in order to provide protect for their investnent.
They very nmuch questi oned whet her it was advi sabl e for
them to make that investnent. We discussed it at
length. They have to do that risk analysis. W'l
try to put sone specifics further for you and perhaps

that will be hel pful.
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VMS. BENDER: | had a question on the
intellectual property rights. In your testinony you
tal k about that you are looking to build upon and
strengthen the TRIPS and the NAFTA in respect to the
intellectual property rights provisions. | wonder if
you coul d just elaborate alittle bit nore on that and
how you see the strengthening of those provisions.

M5. CHATTIN. Most generally | would say
t hat our conpanies are concerned with the very rapid
transformation in the area of technology right now
where for exanple on-line services and other
technol ogi es are devel oping a pace. Wat they have
urged is that whatever |anguage that you develop in
terme  of intellectual property protection nost
inportantly allowfor the evolution of technol ogy and
the evol ution of delivery systens so that it is not in
a sense antiquated by the tine the various countries
subscribe to the agreenent. That is sonething that
has been enphasized in particul ar.

CHAI RPERSON SURO- BREDI E: | think that
conpl etes our questions. Thank you, M. Cohen.

MR. COHEN: Thank you very nuch.
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CHAI RPERSON SURO- BREDI E: The panel has
been joined by Kinberly daman of our Investnent
Ofice. The next wwtness is M. TimRichards, Senior
Manager of CGE on behalf of the National Association of
Manuf acturers. Wl cone back

MR. RI CHARDS: Thank you very much. The
Nat i onal Associ ation  of Manuf acturers greatly
appreci ates the opportunity to testify here this
nor ni ng. This is a subject of great current
inportance to U.S. manufacturers. It's one of our top
priority areas right now.

Qur comments today are going to focus on
six areas related to market access in the FTAA that
are particularly critical to U S. manufacturing. These
are the rapid renoval of industrial tariffs, the
design of sinplified and uniform rules of origin,
removal of non-tariff barriers, elimnation of
barriers and conditions on investnent, protection of
intellectual property rights and conprehensive and
ef fective access to governnent contracts. |1'll touch
briefly on each of these six areas but given tine

constraints nore detailed descriptions of our
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positions are contained in our witten testinony.

First on renoval of industrial tariffs, we
firmy believe that that conplete elimnation of
tariffs is an essential element and a cornerstone of
all free-trade agreenents and the FTAA should be no
different. Tariff elimnationis aclear cost cutting
W n-win opportunity for U S. manufacturers and our
custonmers around the hem sphere. To speed the
delivery of the benefits of tariff elimnation to al
parties we support the followng four key points.
First of all, that the FTAA countries shoul d agree not
to raise tariffs during negotiations, a basic
standstill obligation.

Second there should be a substantial
package of sectors, whose tariffs are elimnated
i mredi ately upon the FTAA's entry into force. |In our
testinony we provide a list of sectors that have
supported that approach and strongly support the
elimnation imrediately upon entry into force on
tariffs in their sector.

Third for those products whose tariffs are

phased out, we support the use of applied rates as the
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base from which tariffs wll be reduced. We
understand that there has been sone progress on that
recently. W hope that that will be possible to be
i npl emented. That is use applied rates as opposed to
bound rates as the starting point. Fourth, we believe
that the FTAA tariff phaseout schedul es should be
front-1 oaded whenever possible rather than back-
| oaded.

Wth regard to rules of origin, this is
conplicated area. Qur fundanental objective is to
have FTAAorigin rul es that are objective, transparent
and easy and i nexpensive to conply wwth. At the sane
time, they have to preserve the benefits of the FTAA
for conpany operations and for workers who are based
in the Anericas. The ultimte goal should be a
single, uniformset of FTAA origin rules.

However we also recognize that many
conpani es have nmde investnent decisions and have
established trading patterns based upon expectations
about the permanency of existing sub-regional trade
rules. Therefore we believe that there will have to

be sone form of transitional period to allow sub-
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regional rules such as those that are contained in
NAFTA to be transitioned i nto broader FTAA framework.
In terms of types of rules for rules of origin, we
believe that the tariff-shift systemhas provenitself
in the NAFTA and we support the use of that in the
FTAA as the starting point for devel opnent of rul es of
origin.

Wthrespect tonon-tariff barriers, we've
di scussed two types in our subm ssion. The first
relates to technical barriers to trade and the second
to custons procedures and trade facilitation. On
technical barriers to trade, we believe that the FTAA
should require all of its nenbers to accept and
i npl enment the WIO agreenent on Technical Barriers to
Trade, the TBT.

The FTAA could be TBT plus by clarifying
a couple of points in the TBT specifically assuring
t hat standards that are applied ininternational trade
by the U S. conpanies are always acceptable and are
not discrimnated against in this hem sphere. So for
instances if there are NAFTA based country standards

and they are used on trade within the NAFTA regi on, we
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believe that those should be acceptable and not
di scrimnated against within the full FTAA region

Second that there should be transparency and due
process in national and regional standard setting
bodi es.

Wth regard to custons provisions, we
thing that any custons provisions or chapter in the
FTAA nmust aimto prevent the use of border controls to
unduly Iimt trade or raise business costs. The FTAA
itself should inscribe sone binding obligations that
acconplish that objective. W have |listed a nunber of
these points in our testinony which we could go to in
greater detail if you would IiKke.

But the point that we have | ong supported
and whi ch we feel is one of the nost fundanental would
be to inplenment imrediately a two-step entry process
that separates the rel ease of nerchandise fromfina
paynment of the duty. This is a basic procedure that
the United States uses that will greatly speed the
process of international trade and will not have any
negative inpact in fact on the ability to have

ef fecti ve border controls.
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Moving on to investnent, the recent
process for approving Trade Pronotion Authority
denonstrated strong bipartisan consensus in the
Congress for retaining the investnent protections
contained in our Bilateral Investnent Treaties and in
NAFTA' s Chapter 11. The NAM strongly backs the TPA
bill's section on investnent. W urge the
Adm nistrationtoreflect this strong reaffirmation by
negoti ating an FTAA investnent chapt er t hat
i ncorporates the core elenents of the |ong-standing
U.S. approach to investnent. That is reducing and
elimnating barriers, setting high standards of
investor protection and creating investor-to-state
di spute settlenent procedures. It's also extrenely
inportant that the FTAA investnent chapter provides
for pre-establishnment protection for potential
investors so that the sane rigor can be applied for
themas is applied for discrimnation agai nst current
i nvestors.

Finally in the investnent area, the NAM
advocates the renoval of restrictions on foreign

ownership in all sectors, subject to the types of
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national security and sim |l ar exceptions inthe NAFTA.
We applaud the FTAA negotiators' decision to use a
negative list approach to listing exceptions to
coverage because we think this gives a better overal
form of coverage.

In the area of intellectual property
rights, NAM believes that the FTAA intellectual
property chapter should build upon and strengthen the
rights to find by TRIPS and by NAFTA. Again details
are contained our witten subm ssions but just
touchi ng a coupl e of points, we support guarantees of
the availability of patent protection for products and
processes in all areas of technol ogy.

We believe that international exhaustion
of patent rights shoul d be prohi bited. W support the
protection of confidential test data for a m ni num of
five years. W support the creation of a nechanismto
facilitate the grant of patents and the registration
of trademarks in nmultiple countries. We support
measures that will insure the effective and efficient
protection of intellectual property rights and the

enforcement of those rights in all countries.
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Lastly on governnent procurenent, in many
ways the nost inportant single issue for Anmerican
conpani es bi ddi ng on gover nnment procurenent contracts
is the ability to know what the rules are and to know
that the rules will be applied. So for us the
devel opment of a governnent procurenent chapter that
provi des for transparency, for clear due process and
for remedies in that event that that process is not
followed is extrenely inportant. In terns of market
access commitnments, we support coverage of as nmany
governnment entities as possible. We believe that
shoul d i nclude coverage of sub-federal entities just
as the WO Governnment Procurenent Agreenent includes
coverage of sub-federal entities. We al so believe
that the type of procurenent offers made to each ot her
by the FTAA nenbers shoul d be conparabl e to that which
signatories to the WO CGovernnent Procurenent Code
have nmade.

| mght point out that we do see in the
area of transparency that it should apply to all
procurenment w thout exception. The market access

rules would therefore be limted to those sectors in
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whi ch specific offers are nade.

In conclusion, to a | arge extent because
of the drawn out and difficult process of obtaining
approval of Trade Pronotion Authority the constituency
in favor of free trade in many Latin Anerican
countries is nmuch snmaller today than it was five years
ago. W think that the United States has an
opportunity to play a | eadership role to denonstrate
that with the enactnent of TPA that the United States
is conmmtted to an open, liberal trading environnment
in the hem sphere. e believe that t he
recommendati ons that we have nade here today will be
hel pful in denonstrating that |eadership. Thank you
very nmnuch.

CHAI RPERSON SURO BREDI E:  Thank you, M.
Ri char ds. W have questions by Bennett Harman and
then Kinberly C aman and ot her panel nenbers. W'l
start with you, Bennett.

MR. HARVAN: Thank you. Good norni ng
Tim A few quick questions. A nunber of the points
that you have made sound very consistent wth

positions that we've taken for exanple in pursuing
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zero-for-zero in the imedi ate elimnation basket on
a sectoral basis, separating the clearance of goods
from the admnistrative formalities and also
articulating a vision that at the end of the day after
sone transition period we would have a single set of
originrules applyingtointra-hem sphere preferenti al
trade. My question is are these areas in which the
NAM has begun to and/or has plans to help through
private sector contacts build support for these types
of positions in the negotiations.

MR. RICHARDS: Absolutely. Let ne just
take those one at atinme. Cenerally actually we have
of course submitted coments to the Americas Busi ness
Forum that not surprisingly are very simlar to the
testinony that we have given here today. So we are
formally presenting that. We have participated in
every Americas Busi ness Forum W have wor ked cl osel y
with all of the other participants to advance an
agenda t hat includes these very points although I nust
say that nmore so on the first tw, the tariff
elimnation and the cl earance.

The rules of origin is an issue that
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really we've put nore enphasis on in about the | ast
eight nonths as it's becone clearly nore of an issue
to be addressed. |In addition many of the nenbers of
NAM i ncl udi ng nenber associ ati ons who are part of the
NAM have begun to go to their counterpart associ ations
around t he hem sphere and are requesting their support
for this agenda. So yes, we are actively pursuing
t hat .

MR, HARNMAN: Thank vyou. You nmade a
constructive suggestion that at the stage at which the
agreenent negotiated that we engage in outreach with
respect to the rules of origin and how particularly
smal | or medi um conpani es can take advantage of that
and understand the new system W recall that there
is sonmething simlar done after the NAFTA was
negoti at ed. The question is whether we could work
with the NAMto help in that effort, the outreach.

MR. RI CHARDS: Absolutely, the NAM woul d
be very pleased to have the opportunity to help to
bring you in touch with small and nedi um enterprises
around the country and to put together prograns for

you to have that outreach program because you are
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right. Rules of origin are often the nost conplicated
single elenent of these agreenents for people to
inplenment and the ability to insure that proper
procedures have been followed to gain access to the
mar kets and to have the proper origin is extrenely
i nportant.

MR. HARMAN:  Third and | ast question from
me on behal f of our --

CHAI RPERSON SURO- BREDI E:  Coul d | just ask
a followup question on the rules of origin? NAM
obvi ously has a nunber of peopl e al ready manuf act uri ng
in the hem sphere. Do you have any sense for exanple
at General Electric how many different forns of rules
of origin you are now manufacturing under in the
hem sphere? This is fairly large exercise | would
imagine to conme to a unified rule.

MR. Rl CHARDS: It is a |large exercise.
Just as an exanple, CE probably manufactures
substantially i n about six countries of the hem sphere
whi ch includes in all three NAFTA countries of course,
in MERCOSUR and in the Andean region. |If you think

about Mexico's relationships the nunber of bil ateral
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agreenents that Mexi co has negoti ated, and the vol une
of trade isn't very high, that alone is a lot of
conplexity. Now Mexi co and MERCOSUR have reached an
agreenent, not that it covers that nuch trade but
there is an agreenent there.

It's extrenely conplicated. | can't give
you a precise nunber but we did create a couple of
years ago slide that just tried to show on one page
all of the different interlinking trade agreenents
that exist within the Anericas and it's an extrenely
conplicated picture. The reality matches the visual
i mage of the conplication.

CHAI RPERSON SURO- BREDI E: l'm sorry to
i nterrupt.

MR.  HARMAN: Finally on behalf of our
procur enent negoti ator, we've pursued covering f eder al
and sub-federal and even nmunicipal entities in the
government procurenent negotiation but we have run
into some strong rel uctance on the part of our trading
partners particularly with the respect to sub-federal
procurenent coverage. Gven this dynamc, does the

NAM believe that we should continue to pursue
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additional states and cities in an effort to augnent
our market access offer? |[If so, would the NAM help
support such outreach to additional cities and states
in the United States in terns of our offer?

MR. RICHARDS: Yes, we do think that it
woul d be hel pful although frankly since the U S. as a
menber of the Governnment Procurenent Agreenent has
al ready gone nuch further than many of the other
countries in the hem sphere. | think that the U S
has a substantial offer that is available to it
currently.

| would really say that we want the
br oadest possible degree of coverage that can be
achieved and are wlling to work with you to do
whatever we <can to help provide the support
donestically to achieve that. If signing on
addi tional states and additional cities is inportant
to achieving that, we will be there to work with you
to help to achieve that. But | think there is no need
to wait to try to get others to sign on because
there's a lot available to the U S. Governnent right

now.
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MS. CLAMAN: Thank you. Good norni ng
Tim W see that NAM supports preestablishnent as
does the USG Anot her inportant elenent in the
i nvestnment chapter is how to address investnent to
supply services. Sonme FTA del egations believe that
liberalization in investnent for services should be
addressed in the services chapter rather than in the
i nvestment chapter. Thus the certain protections for
i nvestment woul d not exist for services as it does in
NAFTA. We were wanting to find out what's NAM s vi ew
on that issue as to where that investnment to supply
servi ces should be captured in an FTA agreenent.

MR. Rl CHARDS: NAM has not taken a
position on that. It's not an issue that has yet cone
up within our deliberations so | can just give you a
personal view if you would |ike that.

From t he perspective of a conpany making
an investnment, frequently there are manufacturing
el ements and services elenents associated with the
sane investnment. | would hope that in the course of
devel opi ng these disciplines that you wouldn't have

one set of rules that are going to apply to your
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manufacturing investnents and then in the sane
facility you have a group of people providing let's
say engi neering services and they have a different set
of rules that apply to that portion of the i nvestnent.
It's really not tenable. So | think that it is
inportant to have a comon |evel of investnent
di sci pli nes and whet her neans that it has to all bein
t he i nvestnent chapter, | don't know. | |leave that to
you.

CHAI RPERSON SURO- BREDI E:  As there are no
further questions, we thank you, M. Richards. The
next witness is John Murphy, Vice President, Wstern
Hem sphere Affairs, U. S. Chanber of Conmmerce.

MR. MJURPHY: Good norning and thank you.
Good norning, it's a pleasure to be here. 1'mpl eased
to appear before this conmmttee on behalf of the U S
Chanber of Commerce with over three mllion nenbers.
The U S. Chanber is the world' s |argest business
f ederati on. I'm also pleased to represent the
Associ ati on of Anerican Chanbers of Commerce in Latin
Anmerica. AACCLA is a |leading advocate of increased

trade and investnent between the United States and
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Latin Anmerica with over 20,000 nenber conpanies. It
represents over 80 percent of all U S investnent in
Latin Anerica.

Gven the brief tine allotted, let ne
summari ze the principle objectives of these two
organi zations in the FTAA negotiations by running
t hrough sone of the negotiating groups and t hen addi ng
one general comment. Wth respect to the negotiating
group on mar ket access, we feel the FTAA negoti ations
should strive anbitiously for the earliest possible
renmoval of all tariffs, quotas, and other barriers to
trade. Each FTAA country should elimnate a high
proportion of its tariffs within five years. Toward
this end, the negotiators should pursue such
strategies as the imediate renoval of low tariffs,
the adoption of ceiling rates fromwhich progressive
reductions can be nmade and the establishnent of
sectoral arrangenents where appropriate.

In the critically inportant agriculture
negoti ati ng group, the FTAA countries should elimnate
the use of agricultural export subsidies as defined in

the WO Agreenent on Agriculture and ban the
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inportation of agricultural goods receiving such
subsi dies fromoutside of the region. In the services
negotiating group, the FTAA should bring about the
maxi mum |iberalization of trade in all nodes of
supply, including cross-border supply of services and
movenent of people, across the w dest possible range
of services, as set out in greater detail by our
col l eagues with the Coalition of Services Industries.

The FTAA should also provide rights of
establishment with majority ownership and nationa
treatment for service-providi ng conpani es operatingin
foreign markets. 1In services and in other areas, the
FTAA should pronote transparency of regulatory
processes, including rulemaking, |icensing, setting
standards and judicial and arbitral proceedings.

On intellectual property, the FTAA
countries should strengthen IP rights protection
t hr oughout t he hem sphere I ncl udi ng t hr ough
i npl enentation and enforcenent of the WOs TRIPS
Agr eenent and supporti ng neasures to reduce piracy and
counterfeiting. The FTAA agreenent should require

signatory countries to becone parties to the Wrld
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Intell ectual Property Organi zati on Copyrights Treaty
as well as the Performances and Phonogranms Treaty.
The FTAA countries should take the necessary steps to
adhere to and inplement existing nultilatera
agreenents, including the Conventions nanmed after the
cities where they were signed, Brussels, Berne, Paris,
t he Budapest Treaty, the Patent Cooperation Treaty,
and others that are in our witten comrent.

Wth respect to conpetition policy, rules
on of ficial nonopolies and state enterprises shoul d be
included in the text of the FTAA Agreenent and should
ensure that when the state participates in comrerci al

activities, its FTAAtrading partners are not subject

to discrimnation. In its chapter on investnent, |
would like to reiterate sonme points nmade in the
previ ous presentation. The FTAA should afford

investors from an FTAA country when they seek to
initiate investnment intothe territory of another FTAA
country and throughout the life of that investnent,
the better of national treatnent or nost favored
nation treatment when the investors are in Iike

ci rcunst ances. The FTAA Agreenent should endorse
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cl assic expropriation disciplines. It should also
provi de nechanisns for the resolution of investor-
state disputes as included in dozens of bilatera
investnent treaties and in free trade agreenents such
as the NAFTA

On gover nnent procurenent, the FTAA shoul d
include rules to ensure non-discrimnatory treatnent
for suppliers of goods and services from any FTAA

count ry bi ddi ng on gover nment procurenent contracts in

any other country. It should make transparency a
central principle of all governnment procurenent
regi nes.

In concluding, | would like to add a

general coment. Passage just over a nonth ago of the
Trade Act of 2002 affords us a trenendous opportunity.
W nni ng Congressional approval of Trade Pronotion
Authority took a great deal of work, wth many
advocates of business and consuners as well as
advocates of a truly progressive foreign policy doing
yeoman's work to win the argunent. TPA is |aw today
because we succeeded in nmaking the case that trade is

a trenmendous boon to the economc well-being of this
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nation, and potentially at |east, every nation around
t he worl d.

Now we nust put this legislation to work
and we nust use TPA to pursue great and anbitious
goal s such as the FTAA. (On behalf of the U S. Chanber
and AACCLA, | urge the Adm nistration to be anbitious
as you contenpl ate t he goal of hem spheric free trade.
These are hard tines for Latin America and there is
not hi ng better that this nation can do to | end a hand
to the ot her menbers of what President Bush has called
our "hem spheric famlia”™ than to nmake the FTAA a
reality. It's in the US. national interest. It is
in the interest of the peoples of Latin Anerica and
the Cari bbean. Thank you very much. | will be happy
to try to answer any questi ons.

CHAI RPERSON SURO BREDI E: Thank you very
much, M. Mirphy. Let's see. You have a question
fromthe I nvestnent Ofice.

M5. CLAMAN: Thank you. M first question
is on behalf of ny colleague who is at the Services
negoti ations in Panama this week. In your witten

testinmony, regarding your anbitions for services
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rights of establishnent, are you interested solely in
majority ownership or also in 100 percent foreign
owned subsi di ari es?

MR, MURPHY: | think I would have to go
back and review our | onger comment that actually has
not been submitted yet. We have sone |ate breaking
itenms that we are trying to add to that. Rather than
say sonething that mght be off | would rather hold
of f on that.

M5. CLAMAN: Thank you. On investnent, we
noted that they've endorsed classic expropriation
di sci plines and we are wondering how you see the TPA
| egislation investnent objectives inpacting these
cl assic expropriation disciplines.

MR. MURPHY: W don't see any particular
conflict in this area. | think that on investnent
across the board, our view of the TPA legislation is
t hat it has really reinforced 1ong-standing
traditions. As | nentioned at one point in the
comments, there has of course been sonme snal
controversy in the past year or two about sone of the

arbitration nechanisns that are included in NAFTA
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Chapter 11 and in our BITS.

But | think that what we saw on Capitol
HIll I would hasten to enphasize is that in the end
this was the lion that didn't roar. In fact, | think
t he business community did a good job of enphasi zing
how val uabl e these |ong-standing nechanisns are to
U S. business interests. For that reason it was
perhaps | ess controversial in debate than m ght have
been expect ed.

CHAI RPERSON  SURO- BREDI E: W have an
addi tional question by Juliet Bender of the Conmerce
Depart nent .

MS. BENDER: In your testinony, you
mention particularly in the market access area that
you are looking to have the elimnation of al
barriers as soon as possible. | was wondering if
there in the non-tariff barrier area if your nmenbers
have focused on particular priority areas in that area
in non-tariff barriers that you could elaborate on
here or provide us additional information, particul ar
barriers or particular countries.

MR, MJRPHY: | think that in the current
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envi ronnent one thing that we are hearing a great deal
of from the business community has to do wth
i nprovenents in sone of the issues that have been
dealt with in the area of business facilitation, sone
of the custons' initiatives that are under way
especially since 9-11. The United States has entered
into a nunber of smart border accords and initiated
progranms such as CTPAT and the container security
initiative all of which have the recurring thene that
the United States needs to find ways to enploy new
t echnol ogi es and nodern ri sk managenment techni ques in
order to identify safe shipnments as safe so that we
don't waste resources searching those shipnents and
that we can focus our resources on other shipnents
that are perhaps nore difficult.

Now this is a very non-traditional answer
to your question. These are certainly non-traditional
barriers to trade but certainly for the business
comunity, we are hearing a great deal of enphasis on
this particular area. The real mechani cs of howtrade
takes place is increasingly inportant.

MR.  HARMAN: One quick question. You
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reference in the tariff area is support for the
est abl i shnment of sect or al arrangenent s wher e
appropriate. In your nore detailed subm ssion, wll
you expand a little bit on that and al so woul d you be
aware of support anong the Latin Anmerican countries
for sect or al arrangements within the tariff
negoti ati on?

MR, MJURPHY: | think that we will expand
upon that a bit in our witten statenent. This is one
area for instance where sone of the sectors that have
been discussed in the APEC context mght be
interesting to replicate in the FTAA

CHAI RPERSON SURO- BREDI E: If there are no
further questions, we thank you, M. Mirphy. The next
witness is Lee Sandler, General Counsel of the
Anmerican Free Trade Association. The panel wll be
joined by Kira Alvarez of our Intellectual Property
Ofice.

MR. SANDLER: Thank you very much. | very
much appreciate the opportunity on behalf of our
Association to testify and we appreci ate your hol di ng

t hese heari ngs. Qur association has not appeared
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before USTR before although we have filed witten
coments on ot her agreenents.

The Anmerican Free Trade Association for
nore than 20 years has worked on parallel market
issues intrying to preserve federal lawin the United
States which fosters that type of conpetitive
conpetition in the United States. Qur nenbers are
distributors, wholesalers, retailers and inporters
primarily of fragrance products, health and beauty
ai ds. They deal in the legal but the unauthorized
di stribution system which has been referred to as a
paral |l el market by those who favor it and referred to
it nore pejoratively as a gray market by those who
woul d prefer not to have its conpetition

Qur nmenbers in this Association strongly
support full and aggressi ve enf or cenent of
intellectual property | aws t hroughout the hem sphere.
W support the TRIPS Agreenent and its endorsenent by
all the trading partners in this hem sphere. W join
with all those who are concerned about trade in
counterfeit and piratical goods and would |ike ful

enf orcenent agai nst those goods. However we al so
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support the continuation of parallel market trade
consistent wwth existing United States | aw

We believe strongly that there needs to be
a |limt to the right to <control distribution
downstream the right to control pricing. W think
that there's a need for the countries of this
hem sphere to be able to fully participate in the
gl obal econony in a conpetitive fashion. The way
those distribution rights have been I|imted
historically has been referred to as a first-sale
doctrine that once goods are sold that the downstream
di stribution cannot be controlled by the trademark
copyri ght owner or the patent owner.

In the parlance of the international
agreenents and international law, we refer to
exhaustion rights and nake choi ces between national,
regional and international exhaustion. At  the
national exhaustion level, we run the risk of
separating each country, dividing up the markets and
[imting the conpetition. At the international arena,
we join fully into a conpetitive environnment with al

of our tradi ng partners.
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We urge the adoption of an international
exhaustion phil osophy. W strongly oppose an adopti on
of a national exhaustion policy. |'mnot an expert in
readi ng bracketed | anguage in the text of agreenents.
| struggled through that so | can't say that | fully
under st and what's proposed on the table here but | do
know what happened in the Jordan Agreenent. That
clearly was a national exhaustion policy which we
woul d oppose.

We knowt hat the five agreenents that were
referred to by the Suprene Court in Quality-King case
wer e i nternational agreenents whi ch adopted a nati onal
exhaustion policy which was i nconsistent with our | aw
and we think i nconsistent with our conpetitive needs.

Wy do we favor an international

exhausti on? It fosters wder distribution of
pr oduct s. It preserves the existing distribution
schenmes in this country on the conpetitive needs. It

fosters price conpetitiveness for products throughout
this country and throughout the hem sphere. It
permts the countries of this hem sphere to fully

participate in the gl obal econony. It makes products
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available at prices and places they would not be
ot herwi se avail abl e. It particularly benefits |ow
income and fixed i ncome consuners.

The owners are protected and conpensat ed
by the first-sale so there is no econonic damage to
t hose because the copyright owners and intellectual
property owners are able to control the pricing and
sale of their products. There are also opportunities
wher e appropriate for restrictions. The i nternati onal
exhaustion does not nmean that thereisnolimt to the
ability to control or restrict inports. Wer e
unrel ated owners of intellectual property in acountry
of inportation exist, they can exclude conpeting
i nports. Where there materially different products
which are distributed in a country, they can excl ude
t hose. There's an ability by contract to restrict
sales as well provided they are consistent with anti -
trust | aws.

Heal th and safety i ssues have been rai sed
fromtime to tinme as a probl em about parallel market
trade. The parallel market goods are genui ne goods,

manufactured in the sanme places as those that are
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di stributedin authorized distribution channels. They
are subject to the sane exact rules and regul ations
whi ch control those that are distributed otherw se.

W Dbelieve very strongly that this
agreenent shoul d not be used to fragnent, segnent the
markets in this hem sphere. That free trade shoul d be
the freeing up from trade restrictions and not the
privatization of trade restrictions under the guise of
intellectual property |aws. We encourage a full
debate on issues that m ght be generated with respect
tothe virtues of parallel market trade and its i npact
and its costs. W think that in the century of a
parall el market trade to be seen this country, we can
see its virtues and we would strongly support your
adopting an international exhaustion policy of the
FTAA. 1'll be happy to answer any questions. Again
we appreciate very nmuch having an opportunity to
di scuss these issues with you.

CHAlI RPERSON SURO BREDI E:  Thank you, M.
Sandl er. The first question will be posed by Kira
Al varez of USTR and we al so have questions fromthe

Department of Treasury.
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M5. ALVAREZ: Thank you, M. Sandler. W
appreci ate your testinony. | have sone factual
questions. In general, how nuch, would you say, of a
di scount are your goods sold at froma manufacturer's
suggested retail price?

MR. SANDLER: | don't have hard verifiable
information on that. There are tinmes when the prices
are equal in the authorized distribution chain as they
are in the discount chain. Twenty percent discounts
are certainly very common. But | can't give you an
econom ¢ study that would suggest that we have nade
informal polls fromtinme to tinme from our nenbers.

MS. ALVAREZ: Thisis afollowup to that.
How woul d a policy of international exhaustion affect
prices in |less devel oped countries and | ower incone
countries?

MR. SANDLER: That's a choice that would
be strictly made by the original seller. The prices
do not have to be affected at all. The issue is an
i ssue of control. |If products are sold at a severe
discount in large quantities, nmuch larger than a

mar ket can absorb, those will find their way into the
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ot her channel s of distribution where there's a control
on the quantity as well as on the price. The prices
can remain as they are today if a conpany nakes the
choice of selling at a lower price in one market than
it does in another.

M5. ALVAREZ: And then ny |ast question
concerns an issue you raised. That's what do you
think are the general health and safety concerns with
unrestricted parallel inports of pharnmaceuticals and
particularly wwth respect to vis a vis the authorized
goods but also the respecting counterfeits? Do you
see a policy of international exhaustion inpacting
t hat ?

MR. SANDLER: First off, with respect to
health and safety neasures as | testified, the goods
whi ch cross the borders are subject to all of the sane
phytosanitary health and safety neasures which would
apply to goods which are inported by an authorized
i nporter. | do not see a risk there that is any
different than would be a risk with it comng in a
di fferent channel. The health and safety |laws are

there and can be conplied wth.
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Your other question had to do with?

M5. ALVAREZ: | guess how do you see the
enforcenment of the health and safety regulations with
respect to those counterfeit goods if there is an
unrestricted trade in parallel inmports?

MR.  SANDLER: The inpact on it, the
Australian governnent did a study on this fairly
recently and determ ned that there was no significant
i npact whatsoever on their enforcenent against the
counterfeit goods. These are strictly different
channel s of conmuni cation. | knowthat nenbers of our
associ ation where there have been suspicious goods
offered to them have been very quick to go to the
governnment to nmake them aware of those opportunities
and t hey have absol utely nointerest in beinginvolved
with counterfeit goods or pirated goods and are allies
in that war.

MR. WORTH: Rel ated to your | ast answer on
the legitinmacy of parallel goods, you note in your
testinmony that they are genuine articles in contrast
to pirated or counterfeit goods. This raises a

gquestion of U S. custons enforcenent role. Some
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peopl e believe that restricting parallel inports wll
facilitate enforcenent agai nst pirated and counterfeit
goods. QO hers believe it will draw resources away
fromenforcenent. Do you have a view on this?

MR. SANDLER: Again | would refer to the
Australian study where they cane to the concl usion
that there was no drain on those resources. As |
menti oned before, | know that we have been allies in
those i ssues inidentifying situations where goods are
counterfeit. The issue with counterfeit goods is a
question of smuggling and m sdocunentation of those
goods.

Wherever there is an opportunity and an
interest in introducing counterfeit goods they wl|
find a way to do that. Paral l el market does not
create any greater or |esser opportunity than any
other fornms of snuggling. So | do not see that the
elimnation of it is going to be of any benefit
what soever to the anti-counterfeiting, anti-piracy
node.

MR. WORTH. My second question is in your

witten testinony you urged the FTA to encourage its
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menbers to adopt donestic policies favoring
i nternational exhaustion of intellectual property
rights if it nmust participate in the exhaustion debate
at all. Does the phrase "if it nust participate in
t he exhaustion debate at all" nmean that having FTA
remain silent on exhaustion would be acceptable for
t he busi nesses you represent?

MR. SANDLER: It would certainly be
acceptable as opposed to a national or regional
exhaustion policy. W prefer international but after
that, yes, the silence is the posture of the TRIPS
agreenent and we woul d support that as the alternative
for the FTA

CHAI RPERSON SURO- BREDI E: M. Sandl er, you
made nention of an Australian study. | wonder if by
chance you could forward that study to us.

MR. SANDLER: |'d be happy to.

CHAI RPERSON SUROC- BREDI E: Wul d you by
chance have it electronically?

MR. SANDLER: | probably do.

CHAI RPERSON SURO- BREDI E: If you could

then, «could vyou forward it electronically to
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gbl ue@istr. gov?

MR SANDLER: | would be happy to do
t hat .

CHAI RPERSON SURO- BREDI E: She will see
that the rest of us get that.

MR. SANDLER: She woul d prefer not to have
t he paper.

CHAI RPERSON  SURO- BREDI E: It's very
difficult for us to take paper unless you have it with
you today. Thank you. If it's an extensive study,
faxing it would probably be | aborious. |If there are
no nore questions, then thank you very much. The next
witness is Walter B. McCorm ck, Jr., President and CEO
of United States Tel ecom Associ ation. The panel wll
be joined by Jonathan MHal e, the Deputy Assistant
U S. Trade Representative for Telecomin the Industry

Ofice. Welcome, M. MCorm ck.

MR MCCORM CK: Thank you, Madam
Chai rperson and nenbers of the panel. ['"'m Wl ter
McCor mi ck. |'"'m the President of the U S. Telecom
Associ ati on. W are the nation's | ar gest

t el ecommuni cati on trade associ ati on representing | ocal
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exchange carriers and conpanies that engage in the
provi sion of | ong distance service, conpetitive | ocal
exchange service, wreless service and Internet
service. | will summarize ny remarks briefly but |
woul d ask, Madam Chairman, that a copy of ny full
statenent be incorporated in the record of the
pr oceedi ng.

| want to talk to you today about the
econony. The tel ecomuni cati on sector of our econony
is in a tailspin. Two weeks ago, USA Today |isted
t el ecommuni cati ons as a sector of the econony that is
in critical condition. The policies that have put
tel ecommunications in critical condition are the
policies that USTR wants to export to Anerica's
trading partners. Don't do it.

The policies that you are pronoting are
defl ationary. They stifle investnment. They lead to
massive job loss. The record in our country over the
| ast two years, job loss in the tel econmuni cations and
i nformati on technol ogy sector of our econony, 600, 000
j obs | ost. Two trillion dollars in narket

capitalization gone. These are policies that include
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those that have been invalidated by our courts. So
the irony is that USTR wants ours to adopt as the | aw
of the land what is no |longer the law in our own.

These are policies that are being
revisited by our Federal regulatory agency, the
Federal Comruni cations Conm ssion. They are under
review in the United States Congress. The House of
Representatives recently voted to change Anerica's
regul atory approach and the Senate simlarly has
| egi sl ati on under consideration.

Trade agreenents should pronote broad
regul atory reformprinciples, such as those that were
established in the reference paper of the Wrld Trade
Organi zati on Agreenent on basic tel ecomunications,
princi pl es such as transparency, non-discrimnation,
the establishnment of an independent regulatory
authority and fair allocation of scarce resources.
But each signatory nust be permtted to shape
regulation in a manner that responds to specific
mar ket, econom ¢ and soci al needs, and that goes for
the United States as well.

We should not be locked into a trade
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agreenent that advocates a regul atory approach that is
defl ationary, that has cost us jobs, that has stifled
capital investnent, that is under review by our own
regul atory agencies in Congress and has been
i nval i dated by our courts.

Madam Chairperson and nenbers of the
panel, at USTA we support the Admnistration's
approach of achi eving increased trade t hrough the Free
Trade Agreenent of the Anericas. W urge you to
encourage the coordination of fluency allocation to
inprove international roamng capabilities and to
stinmulate investnment in 3G wirel ess services.

But nost inportantly today | am here to
urge you to avoid the export of policies that are
defl ati onary, that have been overturned by our courts,
are under review by our | egislators and regul ators and
t hat have hurt Anerica's own econony. Thank you very
much. | would be happy to respond to any questions
that you m ght have.

CHAI RPERSON SURO BREDI E:  Thank you very
much for your testinony, M. MCorm ck. I was

particularly struck by your opening statenent which
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seened to indicate that you thought that trade
policies had been responsible for massive job loss in
t he tel ecommuni cations i ndustry. Can you substanti ate
t hat ?

MR. MCCORM CK: What | suggested was t hat
regul atory policies such as nmandatory unbundling,
telluric pricing, those types of policies which are
incorporated in this particular trade agreenent as
proposed are policies that are under review here in
the United States because they have proven to be
defl ationary and are causing econom c dislocation.
Yet they are incorporated as part of the objectives in
this particul ar series of negotiations. W think that
t hey shoul d not be. W think that USTR shoul d go back
to the approach that was basic telecomunications
trade approaches as incorporated in the reference
paper .

CHAI RPERSON SURO BREDI E:  Thank you.

MR. MCHALE: Thank you for your testinony.
Are there areas of the reference seeing it being
i npl ement ed over the past four years, five years, that

you think could be strengthened that you would
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recommend actually adding to it?

MR,  MCCORM CK: I would be happy to
provi de sone information for the record wwth regard to
t he reference paper but the reference paper takes the
kind of approach that incorporates traditional
concepts of trade negotiation and broad objectives.
Like | said before, objectives such as transparency,
fair all ocation of scarce resources, the establishnment
of a truly independent federal regulatory agency in
the countries of our trading partners, but avoid
specific regul atory approaches. That's really what we
want to is we want to return to those kinds of broad
principles particularly at a time when the very
regul atory policies, the specificregul atory policies,
that have been incorporated in |ater docunents are
those that are under review here in the United States
because they have been extraordinarily problemati cal
for our econony.

MR, MCHALE: Not to press it, but you
mentioned areas |ike transparency, would you be able
to provide us with details on things |like transparency

or independent regulator that you think could be
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st rengt hened bui | di ng upon the regul at or naybe at the
| evel of principles to sone degree but nore specific
t han what the reference paper currently has?

MR. MCCORM CK:  Well, I'Il take a | ook at
that and endeavor to do that but at the sane tine |
sense a certain tension here between the desired USTR
to be very detail ed when it cones to
t el ecommuni cations, |ots of discreet objectives. W
believe that the objectives should be sonewhat
br oader .

So we'd like to see a return to the
sonewhat br oader objectives as opposed to gettinginto
the nitty-gritty of specific regulatory policies. To
the extent if you are asking nme to strengthen the
reference paper in the area of transparency and in
other areas by pronulgating specific regulatory
approaches, that's directly inconsistent to the
obj ectives that we think should be at the fl oor.

MR. MCHALE: You nentioned areas where you
t hi nk we coul d make additional progress in things |ike
frequency coordination. Do youthink it's appropriate

for something I|ike frequency coordination to be
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actually part of the text of the trade agreenent? |
don't think we've typically done that in the past.

MR MCCORM CK: | think that when we are
tal king about trade agreenments now and frequency
coordi nation, we know of the close relationship that
you have with Commerce and with State both of which
are involved in the Wrld Admnistrative Radio
Conf erences. Those conferences used to be held every
ten years. They now seem to be an on-going
constantly.

| think that the inportance of frequency
allocation and coordination just sinply can't be
overstated. It's just central to the devel opnent of
gl obal trade and gl obal business, the interoperability
of systens, the ability to be able to market and sel
equi pnrent. So, yes, | think it is appropriate at this
point in time to begin |looking at inpressing upon
countries the i nportance of frequency allocation as a
matter of trade.

MR,  MCHALE: Then finally, in Latin
Arerica in many countries there is a prohibition on

resale as a facilities based preference in many of the
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regi nes down there. Does your organization advocate
opening up resale, not pricing it at a particular
| evel but having the ability to offer services on a
resal e basis or no?

VR. MCCORM CK: W don't as an
organi zati on have a specific policy for or against
resal e. It is in every market that has involved
transport be it railroad, t rucki ng, airline,
t el ecommuni cati ons. There has devel oped effective
whol esal e markets. | think that what we are troubl ed
by are the highly discreet and specific requirenents
related to the way i n whi ch whol esal e mar kets devel op.
W think that it's wholly unnecessary to |ay those
out .

In a free market system there devel ops
naturally a whol esale market. The basic principles
that are incorporated in the reference paper are ai ned
to develop that sort of open free market wthout
getting into details about resale specifically or the
various elenents that could constitute a particular
approach to resale as are incorporated in the

unbundling of pricing requirenents that are in the
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current docunent.

MR. MCHALE: Not to bel abor this but many
of the countries prohibit resale. The question is
ought we in a broad based hem sphere w de trade
agreenent try and push to elimnate such provisions?

MR. MCCORM CK: | think that we would
rather see you stick to the general basic principles
and allow each country to be able to evolve its
mar kets consistent with that particular market and
need at that particular time. Wat needs to be done
particularly in some countries s to encourage
investnment, facilities based investnment. |If that is
the principal goal of a country to encourage
facilities based investnent, the issue is is that
facilities based i nvestnent bei ng done in a way which
is consistent with fair and free trade or not.

CHAI RPERSON SURO BREDI E:  Thank you very
much, M. MCorm ck. The panel has been joined by
Bill datanoff, the Assistant USTR for Labor. The
next witness if Jo Marie Giesgraber, D rector of
Policy for Oxfam Anerica

M5. GRI ESGRABER: Thank you very much.
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It's an honor for nme to be here today to testify
before the Trade Policy Staff Conmttee on this
inportant issue of the Free Trade Area of the
Aneri cas. Oxfam Anerica is a devel opnent agency
founded in the United States in 1970. W are based in
Bost on. W accept no gover nnent al or
i ntergovernnental funding. Oxfam is a nenber of
i nternational confederation of Oxfanms. There are 12
Oxfanms internationally. W operate in 120 overseas
devel oping countries. W have field offices in 60 of
these countries. W work with sone 4,000 partners.
These are what we call our grantees in the devel oping
countries.

On April 11 of this year, we |aunched a
Trade Canpaign. | woul d be happy to make available to
the menbers of the conmttee copies of the trade
report and its summary. The Trade Canpaign ains to
change the rigged rules and double standards that
govern today's world trade. W propose to nake trade
fair for everyone, including ordinary citizens,
especially poor people. In order for trade to

service, one conponent of a conprehensive and
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sust ai nabl e devel opnent strategy, countries nust be
abl e to pursue policies that focus on protecting basic
civil, political, social, economc and cultural
rights. Oxfam Anerica believes that appropriate
econom c integration nust prioritize basic sustainable
devel opnent and poverty reduction needs.

Under the current arrangenents, the FTAA
represents another exanple of trade and investnent
rules that seek to maximze corporate gain, while
| eaving citizens outside of the negotiating roons. W
appreci ate the opportunity to testify today at this
public hearing. It's a venue to express opinions.
However we believe that it is neither adequate nor
representative of the entire negotiating process so
far. For this reason, Oxfam Anerica i s opposing the
FTAA.

If trade is truly to be made to work for
equi t abl e devel opnent and poverty reduction in the
Anmericas, trade rules nust include investnent that
protects not threatens internationally recognized
wor ker  rights, human rights and environnenta

prot ections. There exists several Cvil Society
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proposals for hem spheric integration such as
Hem spheric Social Alliance. In addition, this is
hem sphere w de proposal. In addition, there are
regi onal proposals that seek greater protection for
the environnment, workers and small farmers including
a proposal that is put forth for exanpl e by FUNDE, one
of Oxfam Anerica's partners that is headquartered in
San Sal vador. Many Oxfam partners and allies
t hroughout the hem sphere are participating | the
devel opnent of proposals. OxfamAnerica and t he ot her
Oxfam affiliates are supporting these |ocal actors
bot h t hr ough capacity trai ni ng and t hr ough fundi ng and
t he devel opnent and proposals of their own regionally
appropriate alternatives.

As | said, the principlereason that Oxfam
Aneri ca opposes the FTAA is the | ack of transparency
and CGvil Society participation in the negotiating
process. The FTAA proposes to integrate the | argest
trading block in the world, affecting the |ivelihoods
of sonme 800 mlIlion people in North, Central and South
Anerica and the Caribbean. Yet the negotiations are

being conducted virtually in secret. According to
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FUNDE, the feedback that has been solicited by the
Commttee of Government Representatives on the
Participation of Cvil Society is supposed to be
circulated to the trade negotiating teans of all FTAA
countries. However, there is no specific commtnent
to take these comments into account, nuch less to
incorporate them into the working text of the
agr eenent .

G vil Soci ety or gani zati ons t hat
participate in submtting coments to the Conmttee
expect a genui ne consultation and foll ow up to occur.
Afirmcommtnment to openness and transparency gui ded
by the negotiators' good-faith outreach to rel evant
st akeholders is necessary if the public is to be
expected to support the negotiations process.

At this point | would like to call your
attention to an attachnment to the testinony. It's not
in the preceding. It's an appendi x. It's a press
rel ease that we recently received froma network of
organi zations in Central America called ClD. Thi s
particular press release is from the El Sal vador

Chapter of the Meso Anerican Initiative on Trade,
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| nt egration and Devel opnent .

The press release details concerns
regarding the path, the process is currently taking
and provides alternative proposals. Wiile the
specifics in the press release apply to the Centra
Anerica Free Trade Agreement, Oxfam Anmerica regards
CAFTA as one of the building blocks for the FTAA. So
the process for CAFTA we envision as simlar to what's
appropriate for CAFTA should be appropriate for the
FTAA.

The press release details concerns
regardi ng the path the process is taking and provides
alternative proposals. W strongly request that you
study the statenment carefully and encourage even
insist with your counterparts throughout the Anericas
that all trade agreenents nust be negotiated in a
transparent and participatory manner. O herw se the
treaties and the governments that negotiate them
j eopardi ze their own |egitinacy.

Oxfamis al so extrenely concerned that no
regi onal trade agreenent exceed WIO rules. The FTAA

proposes to establish a set of supernational WO pl us
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rules in key developnent policy areas including
agricultural, market access, governnent procurenent,
i nvestnment, services and intellectual properties.
Particularly we have in mnd life-saving nedicines
that inpact the whole range of basic human rights.
These rul es woul d restrict the ability and sovereignty
of governments to adapt national policies to achieve
sust ai nabl e devel opnent and poverty reduction. As
such they are unacceptabl e.

Wth regard to investnent, Oxfam Anerica
opposes any trade agreenent that places greater
i nportance on the so-called corporate rights over
fundanmental human rights. Lessons should be drawn
from the experience of NAFTA and particular its
Chapter 11 provisions on investnent. Chapter 11 has
set new and pernicious precedent for internationa
i nvestnment negotiations and has allowed foreign
conpani es t o sue governnents, state and national, over
envi ronnental protections they regard as "tant anount
to expropriation” of assets. This inflicts severe
damage on the sovereignty of governnments to protect

the environnent as well as internationally recogni zed
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human ri ghts.

As a devel opnent organization wth
significant experience working with rural farnmers in
poor countries, Oxfam Anmerica knows that sound
agricultural policies are critical to ensuring the
human right to food security. The proposed FTAA rul es
nmust not i npede the right and soverei gnty of countries
to develop and inplenent national agricultural
policies that protect and pronote food security, rural
devel opment and nore equitabl e distribution of assets
and sustai nabl e use of natural resources.

Participatory countries nmust retain the
flexibility to choose fromthe full range of policy
options for achieving food security and sustai nable
nmodel s of agricultural production rather than being
forced into adopting a single nodel of market
i beralization. Oxfam Anerica believes that a
devel opnment or food security box shoul d be part of any
agreenent on agricultural trade in the Arericas. Good
trade policy nust be grounded in good devel opnent
policy which nust reflect the needs and priorities of

the poor, especially the rural poor, the nost
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mar gi nal i zed.

I n closing, OxfamAnerica believes that it
is time for governnments to bring the negotiations
around the FTAA into the public donmain so that G vi
Soci ety organi zations can be sure that the concerns
expressed will be seriously taken into consi derati on.
Mechani sms for broad and neaningful G vil Society
participation nmust be established if there is to be
any chance of achieving a hem spheric nodel for
economc integration that can act as a force for
poverty reduction, sustainable economc growh and
equi tabl e distribution of wealth. Thank you for your
tinme. | welcone your questions.

CHAI RPERSON SURO BREDI E:  Thank you very
much for your testinony. | had a question related to
the Trade Canpai gn and wondered whet her or not and |
haven't had a chance to study the docunments. | think
we woul d wel conme having copies of it. Has Oxfamt aken
a position where they support any particular trade
agreenent either a regional agreenent in the
hem sphere already of which there are many or

agreenents elsewhere in the world that they think

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

112

provi de the adequate econom ¢ devel opnent basis?

M5. GRIESGRABER: W have not up to this

point. This is a new canpaign since April. It's an
interesting question and wll take it under
consideration. If | find anything | wll certainly

forward it to you.

CHAI RPERSON SURO-BREDI E: Let's see. W
have a question from M. d atanoff.

MR. CLATANCFF: Good norning. Thank you.
| have a coupl e of questions actually. Your testinony
refers to the "Lessons Learned in NAFTA," especially
Chapter 11, "Regarding lnvestnents.” |n your vVview,
have those | essons been adequately reflected in the
recently enact ed Tr ade Pronoti on Aut hority
| egi sl ation?

MS. GRI ESGRABER:  No.

MR. CLATANOFF: Wiich way have they not
been?

MS. GRI ESGRABER: At this point, the
Chapter 11 still retains the force of |aw | think
we' ve seen sonme erosion but we have not an adequate

reversal. | think that when corporations are able to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

113

directly sue governnents whether state or national.
This is inappropriate.

MR. CLATANOFF: Al right.

CHAI RPERSON SURO- BREDI E: s that what
your sense in the United States is as well that
corporations should not sue the national governnent?

MR. CLATANCFF: Under trade agreenents,
don't think it's appropriate otherwse | neanit would
for a national corporationto try to sue a governnent
yes but not to allow those special rights through a
trade agreenent.

MR. CLATANCFF: My second question also
has to do with the recently enacted Trade Pronotion
Authority. | notice your concern that gl obal capital
nmovenents should not lead to what is commonly call ed
the race to the bottom wth respect to |abor
st andar ds. In your opinion, are the worker rights
clauses that have been included as principa
negotiating objectives in the Trade Pronotion Act
sufficient to prevent this or would you like to see
nore or different worker rights clauses in the FTAA?

MS. GRI ESGRABER: Two responses. One |
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think there's been very constructive progress. I
particularly like the Trade Adjustnent Authority. |
think the noney that's provided for worker adjustnent
inthe United States is an excellent precedent.

Wth regard to the adequacy, that is
sonething where we are in negotiations wth our
partners t hroughout the hem sphere as to t he adequacy.
So we are currently in consultation wwth them Oxfam
Anerica takes a position with regard to our own
governnment but we want to | eave adequate space for
partners to have voice to their own concerns. So we
are consulting with partners right now about the
adequacy of those | abor agreenents.

MR. CLATANCFF: Ckay, thank you.

CHAI RPERSON  SURO- BREDI E: W have a
question by the Departnent of Labor.

MS. VALDES: Thank you for being here.
This is not a question. It's a request. I n your
testinmony, you indicate the inportance of the
participation of the Gvil Society in this
negotiation. If there are any already bei ng submtted

through the Cvil Society Commttee, we would be very
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interested in getting any proposal in the areas of
environnent, workers and small farnmers as you
mentioned in your presentation. Thank you.

M5. GRIESGRABER: To whom should | send
it? To the Chair?

CHAI RPERSON SURO- BREDI E: Yes, you can
actually send it to the Executive Secretary of the
TPSE. You <can send it electronically to
gbl ue@ustr.gov and we will circulate it. W have an
addi tional question by Russell Smth of USTR

MR. SM TH. Thank you for your testinony.
| was intrigued by your conments on the participation
of Gvil Society and the failure of the negotiating
process to take into consideration the views of G vil
Society. |1've actually served until recently as the
head of the delegation for the US. to the Cvi
Soci ety group. W' ve received and revi ewed conments
that are at tines contradictory. They send us in
different directions. | guess | would interested if
you could expand a little bit nore on howit is that
you think the G vil Society Conmmttee, the negotiating

process can best take these views i nto account and can
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best et Gvil Society knowthat in fact their points
of view are being considered in the process.

M5,  GRI ESGRABER: Thank you for your
guesti on. To begin wth in Central Anerica
particularly the participation is uneven at the
nati onal | evel . El Sal vador apparently is
particularly a great distance and Costa R co
particul arly good. The press rel ease you have has
very specific recomendati ons that can take place on
national |evel so you mght | ook at that as a nodel.

Wth regard to the current arrangenents,
what we find is thereis alistening and they receive
t he paper and then there is no response. There is no
feedback. On the part of the United States and why
Oxfam Anerica was opposed to the Trade Pronotion
Aut hority was largely on sim | ar grounds of denocratic
access.

Once the negoti ati ons take place, we know
that there are scores of experts available to the
negotiating team 99 percent from the corporate
sector. \Wereas the citizens of the United States or

Cvil Society groups do not have conparabl e access.
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So it's for this reason.

Peopl e say and you think Congress is so
great. | say well Congress may not be so great but at
| east we can get through to them Because their jobs
depend on voters, we usually get a response. W nmay
not |ike the response but we at | east have access. So
that's why we were pushing for consistent Senatori al
participationin the trade negotiations. Wereas with
the Trade Pronmotion Authority, we feel that the
br oader access of the public and Cvil Society to the
negotiations wll be excluded whereas there will be
special interests that will have special access.

MR. CLATANCFF: If | may just comment on
that, you are aware of the Congressional Oversight
G oup that was created.

MS. GRI ESGRABER:  Yes.

MR. CLATANOFF: And thereis | think quite
extensive consultation period required for all trade
agreenents that are subject to Trade Pronotion
Aut hority. Utimately of course no trade agreenent
enters in the force until it is approved by both the

House and t he Senate.
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MS. GRI ESGRABER: W will be using the
Congressional Oversight Conmmttee or trying to use
t hat point of access nost assuredly.

CHAI RPERSON SURO- BREDI E: You can also
contact us directly. Thank you very much. Do we have
nore questions? | think not. Thank you very nuch.
Qur last witness is Karen Hansen-Kuhn, Alliance for
Responsi bl e Trade/ U. S. Gender and Trade NetworKk.

M5.  HANSEN- KUHN: The Alliance for
Responsible Trade is the US. Chapter of the
Hem spheric Social Alliance, a broad multi-sectora
network representing some 50 mllion people who work
to pronote equitable and sustainable trade and
devel opnent in the Arericas. Menbers of the HSA have
been working for several nonths to anal yze the draft
FTA text and to identify particul ar areas of concern.
Their analysis points to an agreenent that could, if
i npl emrented, have profoundly negative inpacts on
peopl es and environnments throughout the hem sphere.

The menbers of ART and the HSA do not
oppose trade or economc relations anobng our

countri es. W do believe, however, that the rules
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t hat govern those rel ati ons nmust be designed to ensure
that both trade and investnent serve, first and
forenpst, to pronote equitable and sustainable
devel opnent . The current draft FTAA text does not
serve that goal and is al ready generati ng consi derabl e
opposi tion throughout the Anericas.

The proposal s contained in the draft FTAA
text fail to address the issues that citizens' groups
in the Americas have been raising for several years.
We have devel oped a conprehensive set of proposals

entitled Alternatives for the Anericas, and here when

| say "we" | mean the Hem spheric Social Alliance,
whi ch we have delivered on various occasions to USTR

the State Departnment and Congress. The Alternatives

docunent |ays out detailed proposals both on issues
such as agriculture and i nvestnent that are subject to
of ficial negotiations and on issues such as gender,
| abor and environnmental standards that nust be
addressed in an equitabl e agreenent.

The draft text does not reflect any of
those proposals. There is no nention in the text of

the differential inpact of trade on wonmen or how the
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resulting problens m ght be addressed. There are no
proposals to ensure that |ow wages, poor working
conditions, and | ax environnmental enforcenent do not
serve as a country's prinmary "conpetitive advantage."
The only statenments on | abor rights and envi ronnent al
standards are weak and unenf orceabl e suggesti ons t hat
countries should strive not to | ower those standards
in order to attract foreign investnent. There is not
a single word within the reans of paper that make up
the draft text on the provision of funds needed to
rai se standards internationally, as was done in the
Eur opean Uni on, or on the cancellation of illegitimte
foreign debts. Beyond those om ssions, however, many
provisions in the FTAA would serve to actively
underm ne any country's ability to achi eve sust ai nabl e
and equitabl e devel opnent. Today, | would like to
focus on two of those issues which are investnent and
special treatnment for devel opi ng countries.

We are disappointed that the FTAA proposals on
i nvestnment include the controversial investor-state
clause, which allow foreign investors to sue

governnments over public-interest laws that m ght
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underm ne their profits. The proposed accord would
pr ohi bi t performance requirenents and capital
controls, two inportant tools for governnents to
ensure that investnment actually services to pronote
equi tabl e and sustai nabl e devel opnent .

W are also concerned at the |ack of
progress on i ssues related to special and differenti al
treatnent for snmaller econom es. Proposal s on
government procurenent, for exanple, acknow edge the
need for technical assistance and certain limted
exceptions for devel oping countries. That | anguage,
as wth simlar text proposed in chapters on market
access and services, is vague and hortatory,
particularly conpared to the specific bindingrules on
nost - favored-nation, national treatnent and other
i ssues that negotiators clearly consider to be nore
inportant that the need to ensure that devel oping
countries benefi t from increased trade and
devel opnent .

Each country should have the ability to
determ ne denocratically which sectors it is ready to

open to foreign conpetition and which sectors are of
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strategic inportance to the econony, as well as to
nodi fy their offers to liberalize particular sectors
shoul d conditions change. W would be happy to
di scuss our analysis of the draft text and our
alternative proposals with you now or later. | also
have sone thoughts on the issue of participation as
we've been engaged in the CGvil Society Conmttee
process since it was formed in 1998. Thank you.

CHAI RPERSON SURO BREDI E:  Thank you very
much. We have a question from Kinberly C aman from
USTR.

M5. CLAMAN.  Thank you very nuch for your
testimony. |I'min the Investnent Ofice. The U S
has not tabled text as of yet on the investor-state
mechani smin the FTAA. The Trade Pronotion Authority
| egi sl ation supports inclusion of such a provision in
FTA's negotiated by the Adm nistration and therefore
we will table text in the near future. | was
wondering if your organization in light of that has
begun to consi der what ki nd of i nput you m ght provide
tous to incorporate the TPA objectives with regard to

i nvestor-state or any of the other provisions such as
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expropriation that you m ght be concerned wth.

MS.  HANSEN- KUHN: Il imagine a lot of
peopl e who have testified have raised sone of the
i ssues in general about investor-state. | think our
concernis that expropriationis defined very broadly.
In fact nmy understanding is that the definition in
NAFTA which | believe is the sane as in FTAA defines
expropriation nore broadly than in donestic lawin --
countries. So | think that would be one limtation.

| think we also believe that conpanies
shoul d be requi red to exhaust nati onal renedi es before
going to an international setting such as this and not
bypass | ocal traditional processes. Qur nmain concern
i s about very vague and broad definition of tantanount
to expropriation or indirect expropriation. In sone
of the cases that have cone up recently it |ooks like
conpani es are even trying to expand that definition a
bit getting into issues of m ni numstandards or things
that weren't perhaps intended when NAFTA was first
devel oped. Qur concern is that it needs to be
narrowed consi derably.

We do recogni ze the need for conpensation

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

124

for expropriation. But this investor-state clause
really looks nore |ike a backdoor enactnent of the
whol e regul atory taking schenme which really hasn't
gone through in this country.

M5. CLAMAN.  The one thing that | would
notice is that expropriation text hasn't been agreed
in the FTAA so when you see that text it has been
submtted by different delegations. As | nentioned
the U S. has not submtted its text yet. W | ook
forward to working with you on that.

M5. HANSEN- KUHN: | guess the i ssue for us
of course is we are | ooking at the FTA text and there
are brackets everywhere. There's no way to identify
whi ch country is maki ng which proposal. So we can't
tell which is the US. proposal and which is from
Aruba. That's an issue in our analysis.

MR,  CLATANCFF: Let nme just quote
sonething from your testinony here. The quote
"Differential inpact of trade on wonen and how the
resulting problens mght be addressed.™ Frankly |
have seen evidence that trade |iberalization market

openi ngs usually increases enploynent opportunities
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for poor wonen i n | ess devel oped econom es and creates
new alternatives and options for income producing
activities. If you have studies or evidence that
shows trade |iberalization actually harns wonen as
opposed to the evidence |'ve seen or particul ar policy
proposal s to assure that wonmen do share equally in the
gains of trade, | would Iike you to either tal k about
them today or send themto nme at your |eisure.

M5. HANSEN-KUHN: Yes, | think it's true
that i n many cases i ncreased trade or i nvestnent | eads
to increase in investnent. But if you |look at the
maqui | adoras in Mexico, it's enpl oynent but under what
conditions since there are no really enforceable
provi sions to raise | abor standards and wonen are put
in a position where they enter the | abor market under
a weak circunmstances. It's difficult for themto get
respect abl e wages or to advance their conditions.

There are nenbers of our coalition who
have been studying this. | think nost particularly
Wnen' s Edge has been docunenting the i npacts of trade
in different countries. Wthin our proposal

Alternatives for the Anrericas, there is a chapter on
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gender that outlines the different problens that have
occurred and makes proposals for how those m ght be
addressed. One of those is that the governnent starts
with an inpact assessnent of what the inpacts of
certain trade proposal s, concrete proposals, m ght be.
That's sonmething else that Wnen's Edge has been
devel opi ng. | think when Maureen Heffern Ponicki
testified yesterday she nentioned that. But | would
be happy to send the chapter on gender or the full

Alternatives docunent if you are interested.

MR. CLATANOFF: Yes, | would like it.

MR SMTH. | guess | could thank you. |
would like to invite you to share with us your
t houghts on Cvil Society participation as well.

MS5. HANSEN- KUHN:.  When the Civil Society
Commttee was forned, we did submt both this

docunent, Alternatives for the Anericas, and a

proposal on how the commttee m ght be i nproved. One
thing we think is that first of all the way that
process is played out, many people submtted
docunent s. | think there was sonething like 70

subm ssions. Then the governments nine nonths | ater
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cane up with a four page sunmary that they gave to the
mnisters. | think everybody agreed that was kind of
an insult.

But | think the truth is that you are
right. You get a lot of different proposals. It's
hard to know how to sumrarize them all, how to get
theminto that process. So what we suggest is that
both before and after neetings of negotiating groups
there be neetings in each country or at |east the
opportunity for G vil Society people to neet wth
negoti ators to hear what i ssues are on the table, what
have conme out of those negotiations so that it is a
continuous process of interaction rather than just
periodically sendi ng sonet hing off to a suggesti on box
and then hoping for the best.

MR. SM TH. There have been sone changes
made to the process in response to the feedback that
we've gotten fromCivil Society including things |ike
the summaries going forward to the mnisters. | guess
as you see this process go on, it wll be hel pful for
us to get feedback on whether you think that it is

inproving, that it is comng closer to neeting the
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needs of Cvil Society. |'mnoting your suggestion on
nmeetings. You're right. It has been raised before
but al so the things that we are doi ng, we need to know
if they are working or not.

MS. HANSEN- KUHN: | think that's great.
| think we did see it as a big break-through when the
draft text was published but as | said it's
frustrating I'm sure to everyone at this point that
there are ten proposals on each issue. But | hope
that the governnments will agree to continue to publish
the draft text of the negotiations and also that in
future text, they identify which countries or groups
of countries are supporting particul ar proposals. |
think part of the issue with participation and part of
our frustration has been we send information in but
it's hard to know how it's been taken into account.

CHAI RPERSON SURO-BREDI E: | believe that
concl udes our questions and thank you very nuch for
your testinmony. This hearing is adjourned.

(Wher eupon, the above-entitled matter

concluded at 12:42 p.m)
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